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PREFACE. 



The existing system of recruitment of Indian Magistrates 
requires no previous training from the candidates before their 
appointment. The newly appointed magistrates are generally 
inexperienced youths fresh from schools or colleges many of 
whom have never seen any trial and know little of the world 
or the litigating public. Under the competitive system 
jouths appointed in India as Deputy Magistrates had to 
study the substantive and adjective criminal laws but under 
the present nomination system even that modicum of know- 
ledge has been dispensed with. The work of Magistrates is in 
no way simpler than that of Revenue officers. Yet the 
Government has carefully prepared manuals for guidance of 
its Revenue officers in each department containing both the 
statute law and the rules of procedure in force but the 
magistracy has nothing of the kind. All the world over 
the man who can punish is looked upon as its ruler and 
conversely the conduct of the criminal judge throws a 
reflection on that of the government generally. A mistake 
made by a criminal judge has generally a far-reaching conse- 
quence more than that of a civil judge, as the personal liberty 
of the subject is in jeopardy before the former. Moreover 
there are fewer appeals from his decision. The civil judge is 
assisted by a well-trained bar, but the bar of the crim'nal 
courts has not such well-grounded previous training in law 
and jurisprudence. To make up for these deficiencies and 
difficulties a simple manual for guidance of magistrates and 
the practitioners in their courts has been a longfelt want. 

Magistrates are appointed and promoted by government 
and can be removed by it. Hence naturally they attach 
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much weight to the orders of government conveyed from 
time to time in the shape of circulars and also in government 
resolutions on the administration reports and public* com- 
missions. The volume and scope of such orders jhave been 
accumulating with each successive year. The statute law 
embodying the procedure in magistrate's courts is scattered 
amongst 565 sections of the Criminal Procedure Code, Act V 
of 1898— not more than 250 of which sections apply to the 
magistracy. The magistrates are also under the superin- 
tendency of the High Courts under 24 and 25 Victoria Chap- 
ter 104 as well as under sections 435, 437,439, of the Indian 
Code of Criminal Procedure. The orders of these High 
Courts are partly contained in their General Rules and partly 
in the rulings scattered within the published law reports. 
The study of about 90 volumes of the Indian Law reports 
(published under Act II of 1875) besides the 52 volumes of 
Bengal, Madras, Bombay, Agra and N. W. P. Law Reports 
from 1862-75, Souther land's Weekly Reports of 1864-76, 
and the Calcutta Weekly Notes from 1896 up to date is an 
onerous task to an ordinary mind. To this has to be added 
the difficulty of commanding these costly volumes on all 
occasions, and finding out the correct raling out of many 
conflicting decisions. To save officers and practitioners from 
a part of this trouble the author has in the present manual 
collected all the important orders of the local government 
and the High Court rulings and orders in a handy form 
uuder each section of the Criminal Procedure Code of 1898 
such as apply to Magistl^tes' Courts in their original juris- 
diction. The sections of the procedure code have been 
rearranged according to their practical application* The rules 
for the recruitment of Indian civil service and appointment 
of deputy magistrates as well as the orders for the depart- 
mental examination of magistrates with a set of questions 
given in previous examinations have been added in their 
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proper place. An historical review of the criminal adminis- 
tration of the country from the oldest times tracing the present 
combination of the executive and judicial functions in the 
modern magistracy and giving the arguments for and against 
this system from the mouths of experienced administrators, 
has been given at the commencement of the work. It is 
hoped it may prove interesting to the thoughtful public 
who are now much exercised in securing a separation of 
the executive element from the judiciary. The author does 
not claim any originality for any part of the work. It is 
a mere compilation in a handy form of references generally 
required in magistrates' courts by the judges as well as by 
the practitioners in every day matters. 

Professor Cowel's Tagore Law lectures. Dr. Field's 
Regulations, the reports of the Select Committee on the 
affairs of the East India Company, the reports of the several 
Police Committees and Police Commissions, the Adminis- 
tration reports of the Local Governments have all been laid 
under contribution. It is hoped that the book will be helpful 
to young magistrates and practitioners in their courts in 
learning the routine of their department. The old and the 
experienced may refresh their memory on many important 
questions from these pages. 

The Author, 
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INTRODUCTION. 

A brief Sketch of the Criminal Administration 
in India. 

In India during the earliest Hindu period, justice used to be 

administered under the patriarchal system* 
u p^n . j^ ^^^ ^^^ ^^^^ ^^ ^j^^ j^.^^ ^^ j^^^ cases 

personally and pass sentence according to the advice of a council 
of Brahman law-expounders. Severe penalties were enjoined in the 
next world upon the king who failed to bring offenders to justice. 
But the system devised for the primitive age when the rulers possessed 
personal knowledge of the governed and when the latter rendered 
filial obedience to their ruler was quite unsuited when India became 
a continent of different nations speaking different tongues and when 
commerce and increase of wealth gave rise to complicated relations 
of property. When it became impossible for the king to take a 
personal share in the administration of justice, his power had to be 
delegated to others. Hence later on we hear of the Prarhbibak and 
the Punchayet who did duty as judge and magistrate in the old village 
communities. Vide verses 9 and 10, Chapter VIII., Code of Manu. 

II. The ancient system was much broken up and disfigured 
with the continued foreign invasions. When 

a om an ys em. ^^ Mahomedans took firm possession of the 
country the Mahomedan system was nominally engrafted on the 
whole country. Butjin reality the village Punchayet used to settle 
the village affairs as best it could. The zemindars exercised civil 
and criminal jurisdiction in their districts, reporting only capital 
Cases to the Nazim. In towns the judicial authorities were : — 
I. The Nazim in all capital cases. 2. His deputy Daroga-ul-alia 
in cases of quarrels, frays and abusive language. 3. The Fauzdar 
Officer of police and Judge in all other cases. 4. The Mahtesil in 
all cases of drunkenness, selling spirituous liquor, &c. 5. The 
Koiwal, a peace officer of the night, dependant on the Fouzdar. 
The zemindars exercised police jurisdiction in the maffusil and were 
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responsible for keeping the peace and for the arrest of robbers, &c. 
Even in th^ time of Auraungzebe, the famous traveller Bernier found, 
that the Emperor was ordinarily present in the chamber of justice 
once a week attended by his two first Kazis ; on another day in 
the week he used to hear in private for the space of two hours, ten 
persons of the common people whom any old courtier presented 
before him. Besides in the Am-khas (place of public audience) every 
day he commanded the petitions which were shown to him from 
afar off in the crowd of the people, to be brought to him and to be 
read, ordering the parties concerned to approach and examining them 
often causing justice to be done them immediately. Punishment 
was awarded according to the Mahomedan law as expounded by the 
Kazi and mufti of the Court. Fme, corporal punishment by koras 
(scourges), branding (godna), loss of one or two limbs, and execution 
often on spikes ( ts^ ) were the usual forms of criminal punishment 
Jails also were in existence but they were used more for revenue 
defaulters. We do not hear that any thing like Court fee or any 
payment for criminal justice was authorized in Mahomedan courts 
though the corruption of individual judges was pretty general. The 
Kazi^s courts set a high standard for detection of the truth and 
proper decision of disputes and their fearlessness and insight have 
passed into a proverb for ideal justice. The criminal law was adminis- 
tered in these courts according to the Koran. When no precedent 
coilld be found in the Koran (which contains few passages applicable 
to the ordinary occurrences of life), the deficiency used to be supplied 
by its numerous commentaries. The authoritative writings of Aboo 
Haneefia and his disciples Aboo Yoousoof and Imam Mahommad, 
who were of Soonnee Sect, governed judicial decisions in India. 
When no precedent could be found in these authorities, but some 
was found in the subsequent lawyers, the Kazi was directed to abide 
by the latter and in the want of precedent altogether, the Kazi had the 
discretion to exercise his own judgment. 

III. When in 1765 the East India Company took over the 

Diwany of Bengal, Behar, and Orissa from 

East India Company. ,,,,,„, , , /. 

the Moghul Emperor, the ntzamut was left 

with the Nawab of Moorshidabad. But as the Nawab received Jfeis 
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i 

maintenance from he English Company, the latter gradually began 
to exercise control; over his criminal administration also^ In 1772 
when the first Governor-General Warren Hastings established Muffsil 
Dewany Adawaluts under Collectors of Revenue, he also established 
a Fau^dari Adawalut in each district under a Mahomedan Kazi and 
Mufti ; but the English Collectors were directed to superintend 
the proceedings of these courts ; to see that necessary witnesses were 
summoned and examined ; that due weight was allowed to their 
testimony and that the decisions passed were fair and impartial. 
In 1774, however, -when the European Collectors were withdrawn, 

native Fauzdars were appointed with Police 
(1774-178/.) powers and placed under the supervision of 

the Nizamut Adawalut which (with a brief 
sojourn at Calcutta) remained at Moorshidabad up to 1790. 
Mahommad Reza Khan as Naib Nazim presided over this Adawalut. 
In 1772, the Fauzdari jurisdiction of zemindars was taken away 
and in 1774, fourteen Fouzdars and Thannadars (remunerated by 
chakran lands) were appointed to apprehend all offenders against the 
public peace. Landholders were enjoined to assist these officers. 
In 1 781 the Fauzdars were abolished as the system proved a 

Mure and the country groaned under law- 
^1781-87?^"^*"* lessness and oppression of dacoits, &c. In 

their place the European Judges of the 18 
civil courts (established this year) were invested with the power of 
apprehending dacoits and persons charged with the commission of 

any crime or acts of violence and to send them 
mS"rate'' "^^^^"^ immediately to the Daroga of the nearest 

Fauzdari court with a charge in writing. 
European Collectors (who replaced the six Provincial Councils which 
were concentrated into a Committee of Revenue in immediate com- 
munication with G. G. in Council), in addition to the Revenue duties 
were given jurisdiction as itiagistrates to hear and determine com- 
plaints of petty offences, e,g,^ abusive language, calumny, inccmsider- 
able assaults, affrays and to punish the same, when proved, by 
corporal punishment not exceeding 15 ra//o« or imprisonment for 
not more than 15 days. 
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In 1787 the system was changed in consequence of instructions 

_ , ^ „ ^ , of the Court of Directors brought by Lord 

Judge-Collector and j 

Policeman in the same Comwallis : the offices of the Judge and 
hand from lySy-mz- Collector were united in the same person whp 
was given also the power of apprehending offenders, their trial and 
punishment still remaining in the hands of the Nabob's officers. 
The concentration of all authority in one hand was calculated to 
result in greater simplicity, energy, justice and economy and more 
suited to oriental people accustomed to despotic authority. 

IV. As lawlessness increased and great delays continued to 

occur in the trial of apprehended persons in 

vants^undrrteke ^dirert the Nabob's courts, by a Regulatien dated 3rd 

administration of crimi- December 1 700, the G. G. in Cbuncil resolved 

nal justice. ' ^ . • 1 

to resume the superintendence of cnminal 

justice and the Nizamut Adawalut was removed from Moorshidabad 
to Calcutta and it was provided that it should henceforth consist of 
the Governor-General and Members of Council assisted by the Head 
Kazi and two Muftis. At the same time four Courts of Circuit 
were established (Dacca, Moorshidabad, Calcutta and Patna), each 
under the presidency of two Covenanted Civil Servants, assisted by 
a Kazi and Mufti to hold two gaol deliveries in the districts in 
their jurisdiction each year — to hear evidence and pass judgment 
according to Mahomedan law considering the ^/zi/o of the Kazi and 
Mufti and to issue warrants to the Magistrate for execution of the 
sentence, except that sentences of death and perpetual imprisonment 
were subject to the confirmation of the Nizamut Adalawut. The 
Civil Judge-Collector-Magistrate continued to apprehend murderers, 
robbers, thieves, house-breakers and other disturbers of peace and 
were empowered to hold preliminary inquiries and commit those 
against vfhom prima facie cases were made out for trial by the Courts 
of Circuif and discharge the others. As magistrates they continued 
to try complaints of petty offences as before. By the order of 15th April 
1 791 fine was allowed to be substituted for corporal punishment- 
The punishment of mutilation was abolished and 14 years rigorous 
imprisonment was substituted for loss of two limbs and 7 years 
imprisonment for loss of one limb. By orderof the 24th February 
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179* the Magistrates \yere authorized to punish petty thefts with 

corporal punishment not exceeding thirty 
Magistrate's powers. , . . . ^ , ,. 

^ stripes or imprisonment not exceeding one 

month. By Regulation XII of 1793 the Magistrates were authorized 

to appoint Darogas .for jurisdictions not exceeding 10 cosses square 

and the village watchmen were declared subject to the orders of 

the Darogas. The zemindars were at the same time deprived of their 

Police power. 

V. Lord Comwallis carried out the instructions of the Court of 
Collector separated ^^^rectors by uniting the offices of the Judge, 

from Judge-Magistrate- Collector, and Magistrate on his first arrival ; 
iceman. 1793- 1 39- ^^^ experience satisfied him that the result of 
the system had been the sacrifice of the administration of justice to 
the fiscal interests of the government. Hence in Regulation II of 
1796 he separated the office of the Collector and created twenty 
three zilla and three City Courts (at Dacca, Moorshidabad, and 
Patna), each presided over by a single judge, who in addition to his 
civil court duties, also held the office of magistrate of the zilla, or 
city imder his jurisdiction, in which latter capacity he was further 
vested with the administration and control of the Police. Four 
Provincial Courts of Appeal and Circuit with three Judges in each 
court used to take gaol deliveries in criminal cases. 

The Madras Regulation XI of 1816 and Bombay Regulation XII 

of 1827 transferred the duties of the magis- 

M^^dBiStej!'" t^te and control of the police from the ZUla 

Judge to the Collector agreeably to the 

direction of the Court of Directors in 18 14. 

VI. The number of Courts of Circuit was increased as other 
Courts of Circuit re- I'^ovinces {e, g, Benares, the ceded Provinces, 

placed by Commis- &c.) were added to the Presidency and the 
number of judges in each court also was in- 
creased according to the pressure of work. But they failed to afford 
prompt administration of justice. In 1803 the Court of Directors 
observed that the accumulation of such arrears gave room to raise a 
question whether it were better to leave the natives to their own 
arbitrary and precipitate tribunals than to harass their feelings and 
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injure their property by an endless procrastination of their suitu, under 
the pretence of more deliberate justice. In the year 1829 Bengal 
was divided into twenty divisions under twenty Commissioners of 
Revenue and Circuit who were entrusted with the powers formerly 
tested in the Court of Circuit. 

The Civil Judge found the additional duties of the Magistrate 

Temporary Measures ^^ poHceman too large fot One man. By 

to relieve the heavy Regulation XVI of 18 lo the Governor* 

duties of the Judge- ^ , , 

Magistrate-Police- General was empowered to appomt a person 

Superintendent. Q^her than the Zilla or City Judge to hold the 

office of Magistrate, whenever considered expedient, and also t6 
invest the Magistrate of any Zilla or City with a general concurrent 
authority as Joint Magistrate in any contiguous or other jurisdiction 
Or in any part there-of. By Regulation IV of 182 1 the Governor- 
General was empowered to invest a Collector with the powers 6f a 
Magistrate or Joint Magistrate and to invest a Magistrate, Joint or 
Assistant Magistrate with the powers or any of the powers of a 
Collector. In 181 8 by Reg. XII Magistrates were vested with the 
power to pasd in certain classes Of cases a sentence of imprisonment 
for a period not exceeding 2 years and of corporal punishment 
not exceeding thirty stripes of rattan. By Reg. XV of 1824 the 
Magistrates and Joint Magistrates were vested with summary juris- 
dictibh in certain cases. In 181 1 Darogas were deprived of 
the power of taking cogni^nce of petty offences and bailable 
offences lik6 forgery, adultery, &c. These are now known as non- 
cognizable cases. 

VII. While these Regulations lessened the duties of the Judge- 

, ^ magistrate, the labours cast upon the Commis- 

Judge-magistrate . r r^- - 

When vested with work sioners of Circuit were found too heavy and 

^feiSf^^if^rs »d by Reg. I Of ,8.9 m.d VII of 1831 the 
Collectors become Governor-General was empowered to invest 

^* 8^ ^18 8 ^^^^ *"^ ^^^^ Judges with full powers to 

conduct the duties of the Sessions Judge. 

On the other hand, by virtue of the permissive power given in 

Reg. IV of 182 1, the magistracy was taken away from the Civil 

Judge in 1830 and handed over to th6 Collector who thus became 
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H Collector-Magistrate. The Qiyil Judge's registrar was made sub- 
ordinate to the Collector-magistrate and became the Joint Magistrate 
and Deputy-Collector of the present day. The Commissioner 
continued to hear criminal appeals and perform the functions of 
the superintendent of police for the whole division. 

By S. 5, Act XXIV of 1837 the power of hearing appeals from 
Zilla or City Magistrates or Joint Magistrates was conferred on 
the Sessions Judges. 

In 1830 Lord Hastings opened a separate Thagi deparment. 
In 1839 the Dacoity department was added to it. This special 
agency was abolished from British territory in i860 but it still 
exists in the native states of Rajpootna, Central India and 
Hyderabad. 

VIII. In 1830 a large amount of additional work was thrown 

Separation of the ^P^''. ^^ Collectors by the resumption pro- 

pffices of Magistrate and ceedings then undertaken and the junction 

Collector. ^^ ^^^ ^^^^^ ^^ ^^^ Collector and Magistrate 

was followe4 by a deterioration in the state 
of the police and an increase in crime especially Dacoity. In 1836 $, 
committee, with Mr. Halliday as a member, sat to inquire into 
wad report on the state of the police. Mr. Halliday recommended 
that the whole police force should be placed under the control 
of a Superintendent general with covenanted deputies and a 
Superintendent for each district. This scheme was adopted ?5 
years later. The police Committee of 1836 attributed the mo$t 
serious evils to the junction of the office? of the Collector and 
Magistrate and recommended their separation. Accordingly in 
1837 the Governor-General, Lord Aukland procured the sanction 
pf the Court pf Directors to the sepauration of the two offices whic^ 
was gradually effected in the course of the following eight ye-ars. 
Thus from 1838 to i860 there were in each district one judicial 
officer for civil and serious crimirial cases, one revenue officer and 
pne police magistrate who had powers to pass sentence up to j 
yfsars iroprisoiwnent. By ^ XV of 1843 ^^ o^^e of Deputy 
Magistrates was created. 
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IX. In 1854 Lord Dalhousie as Governor of Bengal submitted 

to the Imperial Gk>vemment a scheme drawn 

uni^^STh^ offices^f "p by Mr. Beadon against the separation 

Magistrate and of ^f ^^e offices of Magistrate and Collector 

Collector. . ^ 

' on the foUowmg grounds : 

i. That the Civil Service was not capable of efficiently supply- 
ing three separate set of officers like (i) Collectors, (2) Magistrates, 
and (3) Sessions Judges for each district against two such officers 
(Collector-Magistrate and Judge or Collector and Judge-Magistrate) 
supplied before 1838. 

ii. Not-withstanding the separation enforced in 1838, the police 
were no better than they had been when the offices were imited. 

iii. The separation had effected great loss of power : — (a) the 
influence of the Collector with the Zemindar was lost to the Magis- 
tracy, {b) there existed in Bengal one set of officers, the Collectors 
of mature standing, highly paid with very little work, while there 
was another class of officers, the magistrates, inadequately paid 
with very heavy work and without sufficient experience. 

iv. In the existing state of things men between 25 th and 
31st years of age were charged with the preservation of peace and 
order and with the security of life and property throughout a 
large district. When at the age of 31 their experience is matured 
and they have arrived at a period of life when the physical and 
intellectual powers are at their full vigour, they are transferred to 
another department of service, for the special duties of which 
they have had little training and that almost forgotten and their 
energies rust, imtil their turn comes for promotion to the judicial 
bench. 

V. From the method of collection in the Lower Provinces, there 
was no error in principle or objection in theory to the union of 
fiscal and magisterial functions in Bengal, in as much as the 
collector could not call in the police to aid him in his operations, 
as full security against such abuse of power was provided in the 
fact that every man^s due was known, that the law provided full 
means to realize it and the protection of the civil court and of the 
local commissioner was close at hand. 
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vi. As an approximation to the separation of executive and 
judicial functions, it was suggested that the magistrate's power 
as criminal judge should be sparingly used and that he should 
be required to make over the greater portion of his judicial duties 
to qualified subordinates, devoting his own attention chiefly to 
police matters and to the general executive management of the 
district. 

To these grounds Mr. Halliday joined another ground, viz : — 
vii. The union of such officers was a success in other pro- 
vinces and was in high favour in Bombay, Madras and N. W. 
Provinces. ^ 

X. The scheme devised by Mr. Beadon met with a 

strong opposition from Mr. J. P. Grant, 

thi^moTof^the^'ces then a member of the Supreme Council. 

of Magistrate and of The grounds of his opposition are given 

below : 

i. The grounds Nos. iii and iv of 'Mr. Breadon's scheme 

would be obviated by transposing the salaries of the Judge and the 

collector. 

ii. Government would be called upon to provide no larger 
staff of officers in each district than it has been doing for the last 
17 years. 

lii As regards the second ground in Mr. Beadon's scheme, 
Mr. Grant admitted that of course the mere separation of the 
offices neither had benefited nor could benefit the police ; the only 
way to benefit the police, would be to make a change, not in the 
magistrate or in the collector-magistrate, but in the force itself, 
in the body of the constabulary and in the native officials at 
the thanna. 

iv. There was an utter want of analogy in the examples of 
Assam or Burma. Some excuse for junction of the functions may 
be admitted in the case of the N. W. Provinces or Bombay where 
the system of collections brings such influence to the collector 
which influence and importance would greatly benefit the police 
when carried over to that department ; but for Bengal such argument 
loses all force. A collector in Bengal neither has nor ought to 
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have, influence by reason of his office in the district. If the 
revenue is paid, he must take it ; if it is not paid, he will adverti3e 
for sale. The humiliating exposure in the recent torture case in 
Madras showed what enormous evils might go on, utterly un- 
perceived, because the punishing and restraining functions were 
jonnaturally leagued with the function required to be watched and 
restrained. " I cannot rise from a perusal of the Torture Report, ^' 
remarked Mr. Grant, " without feeling that there has been a blind- 
pess, slowness, dullness and inaction in the Madras Magistrate- 
Collectors in relation to the practice of realizing revenue by torturf , 
which certainly so many gentlemen would not have shown, if th^ 
jtorturers wer^ private persons and the object something in which 
these magistrate-collectors had no official interest." 

V. It is true that under the Bengal revenue system, revenufj 
i^cers have not so much temptation to extort payment of revenue 
by unlawful means as they have under the Madras system. But it 
is equally true that rent is every day extorted in Bengal by unlaw- 
ful means and rent is the mother of revenue. 

vi. There was no reason to hope for any better result frooi 
uniting the offices. A much better maa would be reqijired to 
manage two busines^s :than onjy one ; while an incapable map 
would be much more mischievous at the head of two department^ 
.than of only o»fi. The difficulty of finding men capable of doing 
the double offices efficiently would be *o great that the gQvemmept 
would ke^p the best men in the posts of magistrate-collector? white 
the Bench would get but the dregs ap4 the tees. 

XI. While these discussions were going op, Bengal had beei^ 
placed timder a lieutenant (Governor. So the propossals wen^ into th^ 
hands of its first Lieutenant-Governor, Mr. Halliday. Mr. Hallld^y 
^(J w 1838 in the police committee's report condemn^ the union 
.of the office of Magistrate and Collector, attributing to th^t union, 
in a great measure, the admitted break down of the police power;^ 
adding " that the junction of the thief-catcher with the' judge is 
purely more anomalous in theory and more mischievous in praptice." 
As Lieute?:>ant-Govemor, however, h^ declared that the collector's 
influence mu^t be beneficial to tl;ie police and that his work w^ 
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M light and easy that he could do both that and the magistracy 
united, with full justice. He considered that it was essential 
that the Magistrate should not only be collector but also policeman 
and criminal judge, and proposed to increase his powers up to 
7 years rigorous imprisonment. " I am sure," said Mr. Halliday, 
" that our muflfsil administration will ceteris paribus be generally 
efficient while it is certain to be acceptable to the people. The 
oriental idea is to unite all powers into one centre. The European 
itaay be able to comprehend and appreciate how and why he should 
go to one functionary for justice of one kind and to another fdr 
justice of another kind. The Asiatic is confused and aggrieved 
by hearing that this tribunal can only redress a particular sort of 
injury, but that if his complaint be of another naturCj he must go to 
another authority. ♦ ♦ * He is unable to comprehend why there 
should be more than one Hakim, and why the Hakim to whom 
he goes, according to his . own expression, as to a father for 
justice, should be incapable of rendering him justice, whatsoever 
be the nature of his grievance or whatever be the position of his 
adversary." He also observed that the separation would lessen 
the sense of responsibility. If it were asked *lvhy crime had risen 
in a district,' the executive officers would reply, 'because of thfe 
pertinaciously unreasonable acquittal of all our criminals by thfe 
judicial functionaries.' If the judicial functionaries wete in any 
way questioned for the result they would answer — "It is because 
of the negligence and inefficiency of the executive." On these 
considerations he proposed to unite the offices of the Magistrate 
and the Collector, giving the Magistrate charge of the police and 
leaving him his criminal and judicial powers with a Joint Magis- 
trate and Deputy Collector for assistants. He objected strongly 
to the taking of police out of the hands of the Magisttate and 
declared that the Magistrate as being responsible for the peace 
of the district should have an interest in obtaining convictions so 
that a guilty but acute offender, of whose guilt the Magistrate 
may be " morally convinced" might not be able to take advantage 
of the delicacies of law and to escape by means of technical flaws 
and legal niceties. 
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XII. In 1857 Lord Canning recorded a minute which in most 
respects coincided with Mr. Halliday's views. 

CroTO?' ^^ ^"^^ ^"* *^^ ^^^^^y intervened. When Queen 
Victoria directly assumed the sovereignty of 
India, after the suppression of the Mutiny, in the reaction which 
followed, the offices of the Magistrate and Collector were again 
united and the former Magistrates were converted into Joint Magis- 
trates and Deputy CollecU>rs. At the same time a Superintendent 
of police was appointed in each district to relieve the Magistrate of 
a great part of his police duties. This arrangement was made to 
remove the reproach of thief-catchers being thief-triers. The police 
administration of Bei^al. was brought to its ^sting form by Act V 
of 1 86 1 on the recommendations of the second Police Committee 
in i860. This committeee recommended that as a rule there 
should be complete severance of executive and police from judicial 
functions. As a matter of temporary convenience they recom- 
mended an exception to the rule in the case of the district magis- 
trate. But Sir Bartle Frere in introducing the Act V of 1861 
in the L^lative Council of the time expressed a hope that as 
the exception was based upon '' prejudices of long standing," the 
principle adopted by the Police Commission would at no distant 
date be fully and completely carried out. 

Similar reforms had been introduced in Bombay in 1853 on 
the model of Sir Charles Napier's Scind police on the Irish con- 
stabulary system and in Madras by Act XXIV of 1859. The Public 
Service Commission of 1887, the Police Committee of 1891 and 
the Police Commission of 1902 gave the finishing touches to the 
arrangement made in 1861 which substantially continues to the 
present day. 

XIII. Thus from the time of Lord Comwallis when the double 
government introduced by Warren Hastings 
was replaced by the direct exercise of 
Sovereign power by the East India Company, the work of magistrates 
has been entrusted to many different functionaries. From 1787-93 
the functions of the magistrate, collector, civil judge and police- 
man were united in the same hand while the Courts of Circuit did 
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the work of the present Sessions Judges. From 1793-1830 the 
functions of the collector were separated from those of the magis- 
trate, civil judge and policeman. In 1830 the Courts of Circuits 
were replaced by Commissioners while the Magistrate's work was 
gradually taken away from the Civil Judge and made over to the 
Collector. From 1838 to i860 there were three separate officers 
in each district, one Judge for Civil and Sessions work, one Collector, 
and a Magistrate. Since i860 the last two functions have been united 
into a Collector, Magistrate with a District Superintendent of police 
under him . 

The Magistrates in 1781 had power to hear and determine 
complaints of petty offences, e.g. abusive language, calumny, incon- 
siderable assaults and affirays and to punish them by corporal punish- 
ment not exceeding 15 rattans or imprisonment for not more than 
15 days. In 1791 fine was allowed to be substituted for corporal 
punishment or imprisonment. In 1818 (Reg. XII) Magistrates 
were vested with powers to pass in certain classes of cases a sentence 
of imprisonment not exceeding 2 years and of corporal punishment 
not exceeding 30 stripes of rattans. In 1824 (Reg. XV) Magis- 
trates and Joint Magistrates were given summary jurisdiction in 
certain cases. Under the arrangement of 1838 the Magistrates had 
power to pass sentences of imprisonment up to 3 years. According 
to the view of the fifst L. G. of Bengal, Local Governments have 
kept the power of investing District Magistrates and first class Magis- 
trates in Non-regulation areas with passing sentence up to 7 years 
imprisonment (see S. 34, Act V of 1898). 

XIV. From the time the English Government abandoned 
a blind reliance on the Mahomedan Adawluts 
C^'"^ ^"""^^^""^ of the Nawab, they undertook the task of 
framing a system on which criminal Justice 
should proceed. The system they originally established was from 
time to time frequently altered, amended and re-adjusted and at 
length a hundred Regulations and Acts were compressed and con- 
solidated into a Code of Criminal Procedure by Act XXV of 186 1. 
The Mahomedan law of punishment was disused on the enactment 
of the Indian Penal Code Act XLV of i860. Various amendments 
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were passed to Act XXV of 1861, and finaUy the amendments were 
consolidated into Act VIII of 1869. The result of this amending 
Act was however considered to increase the confusion and hence 
the whole law was rearranged and put into a workable shape by Act 
X of 1872, which created the three classes of magistrates with 
graduated powers. This Act was repealed by Act X of 1882. The 
existing Code of Criminal Procedure is Act V of 1898 which 
repealed the Code of 1882. • 

It may be interesting to notice the metamorphosis which the 
five Mahomedan judicial authorities mentioned in para II have 
undergone within the last 150 years. The general power of Nawab 
has of course vested in the Local Government The power of the 
Nawab Nazim for confirmation of the capital sentences and for 
general supervision of the Criminal Courts has gone to the High 
Courts of Judicature. The work of the Faujdar in holding trials of 
more hienous cases is now performed by the Sessions Court, while 
the Faujdar's duty c^ inquiring into the above cases and the inquiry 
and trial of all other cases have been given to the Magistrates. 
The Daroga-al-alia and the Mohtisil have given place to the modem 
Magistrate and , Benches of Magistrates with summary jurisdiction. 
The District Magistrate may be said to be the executive counter- 
part of the Faujdar, and the District Superintendent of Police of 
his kotwal. The Kazis and muftis have disappeared altogether leaving 
faint resemblances in the pleader and juries (or assessors) of our 
Courts. 
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MAGISTRATES^ COURT 
MANUAL. 



PART I. 



CHAPTER. I. 



CONSTITUTION OF MAGISTRATES^ COURTS 

AND 

RULES FOR THEIR APPOINTMENT, REMOVAL 
AND DISMISSAL. 

o 

There are four classes of Magistrates' Courts in British India 
constituted under S. 6 Criminal Procedure Code, Act V of 1898, 
namely : — 

I. — Presidency Magistrates : 
II. — Magistrates of the first class : 
III. — Magistrates of the second class : 
IV. — Magistrates of the third class : 
In the official parlance Magistrates are classified as follow: 
District Magistrates, Joint Magistrates, Assistant Magistrates, Deputy 
Magistrates, Sub-Deputy Magistrates, Presidency Magistrates and 
Honorary Magistrates. The first three classes are recruited from 
Covenanted Civil Servants. A few of them are Statutory Civilians 
and a few are selected Deputy Magistrates. Rules for their recruit- 
ment are given below. Their pay is regulated according to grades 
as given in the civil lists. 

S. 10, C. P. C. (i) In every district outside the presidency- 
towns the Local Government shall appoint a 
District Magistrate. . . 1 , , '' 

Magistrate of the first class, who shall be 

called the District Magistrate. 



Digitized by VjOOQIC 



2 magistrates' court manual. 

{2) The Local Government may appoint any Magistrate of the 
first class to be an Additional District Magistrate for a period not 
exceeding six months^ and such Additional District Magistrate shall 
have all or any of the poivers of a District Magistrate under this Code 
us the Local Government may direct, 

S. II, C. P. C. Whenever in consequence of the office of a 
District Magistrate becoming vacant any officer succeeds temporarily 
to the chief executive administration of a district, such officer shall 
pending the orders of the Local Government, exercise all the powers 
and perform all the duties respectively conferred and imposed by 
this Code on the District Magistrate. 

Under 24 & 25 Victoria the posts of District Magistrates were reserved 
for Covenanted Civilians. Under 33 & 34 Victoria powers were given to 
appoint natives without examination to posts hitherto reserved for Cove- 
nanted Officers. District Magistrates in Regulation districts are mostly 
Covenanted Civil Servants. These officers are recruited from the ranks of 
Joint Magistrates and Assistant Magistrates appointed by open competi- 
tion in an examination held in London in August every year, by the 
Civil Service commission. The regulations, made by the Secretary of 
State for India in Council for this examination, liable to alteration from 
year to year, are reproduced below. A few posts are held by Statutory 
Civilians appointed in India under Notification No. 1 534 of the Govern- 
ment ot India, Home Department, dated 22nd August 1879 under S. 6 of 
33 Victoria, Chap. 3 and a few more are held by selected Deputy Magis- 
trates as recommended by the Public Service Commission. 

REGULAtlONS. 

*^ The following Regulations^ mcuie by the Secretary of State for 
India in Council^ are liable to alteration from year to year : — 

t. An Examination for admission to the Civil Service of India, open 

Civil Service Exami- ^® ^ qualified persons, will be held in London in 

tMtion Rules. August of cach year. The date of the Exammation 

and the number of appointments to be made for each Province will be 

;annoimced beforehand by the Civil Service Commissioners. 

2. No person will be deemed qualified who shall not satisfy the Civil 
Service Commissioners — 

<i) that he is a natural-horn subject of His Majesty ; 
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(ii) that he had attained the age of twenty-one, and had not attained 
the age of twenty-three, on the first day of the year in which 
the Examination is held ; 
[N.B, — In the case of Natives of India it will be necessary for a 
Candidate to obtain a certificate of age and nationality issued 
under Notification of the Government of IncUay No, 2232^ 
dated 21 st August^ 1888^ as amended by Notification No. 
404^ dated igth May^ i8g8, and signed^ should he be a resi- 
dent in British India, by the Secretary to Government of 
the Province, or the Commissioner of the Division, within 
which his family resides, or should he reside in a Native 
State, by the highest Political Officer accredited to the State 
in which his family reside^ 
(iii) that he has no disease, constitutional affection, or bodily 
infirmity unfitting him, or likely to unfit him, for the Civil 
Service of India ; 
(iv) that he is of good moral character. 

3. Should the evidence on the above points be /r/>«^i y^> satisfac- 
tory to the Civil Service Commissioners, the Candidate, on payment of the 
prescribed fee, will be admitted to the Examination. The Commissioners 
may, however, in their discretion at any time prior to the grant of the 
Certificate of Qualification hereinafter referred to, institute such further 
inquiries as they may deem necessary ; and if the result of such inquiries 
in the case of any Candidate, should be unsatisfactory to them in 
in any of the above respects, he will be ineligible for admission to the 
Civil Service of India, and, if already selected, will be removed from the 
posifion of a Probationer. 

4. The Open Competitive Examinaticm will take place only in the 

following branches of knowledge ; — 

Marks. 
English Composition ,.. .., ... 500 

Sanskrit Language and Literature ... ... 500 

Arabic Language and Literature ... ... 500 

Greek Language and Literature ••.. ... 750 

Latin Language and Literature ... ... 750 

English Language and Literature (including special 

period named by the Commissioners) {d) ... 500 

(a) A Syllabus, defining the character oj the Examination in the various sub- 
jects, may be obtained on application to the Secretary, Civil Service Commission, 
Burlington Gardens, London, W. 
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French Language and Literature ... ... 500 

German Language and Literature ... ... 500 

Mathematics (pure and applied) ... ... 9cx> 

Advanced Mathematical subjects (pure and applied) 900 
Natural Science, /.^., any number not exceeding 
three of the following subjects : — 

Chemistry ... ... ... 600 

Physics ... ... ... 600 

Geology ... ... ... 600. g^ 

Botany ... ... ... 600 

Zoology ... ... ... 600 

Animal Physiology ... ... 600 

Greek History (Ancient, including Constitution) ..." 400 
Roman History (Ancient, including Constitution) ... A,oo 
English History... ... ... ... 500 

General Modem History (one of the periods 
specified in the Syllabus issued by the Commis- 
sioners ... ... ... ... 500 

Logic and Mental Philosophy (Ancient and Modem) 400 
Moral Philosophy (Ancient and Modem) ... 400 

Political Economy and Economic History ... 500 

Political Science (including Analytical Jurispm- 
dence, the Early History of Institutions, and 
Theory of Legislation) ... ... ... 500 

Roman Law ... ... ... ... 500 

English Law. Under the head of " English Law " 
shall be included the following subjects, viz, : — 
(i) Law of Contract ; (2) Law of Evidence ; (3) 
Law of the Constitution ; (4) Criminal Law ; (5) 
Law of Real Property ; and of these five subjects 
Candidates shall be at liberty to offer any four, 
but not more than four ... ... ... 500 

Candidates are at liberty to name any or all of these branches of know- 
ledge. None is obligatory. 

5. The merit of the persons examined will be estimated by marks ; 
and the number set opposite to f ach branch in the preceding regulation 
denotes the greatest number of marks that can be obtained in respect 
of it. 
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6. The marks assigned to Candidates in each branch will be subject 
to such deduction as the Civil Service Commissioners may deem 
necessary, (a) in order to secure that no credit be allowed for merely 
superficial knowledge. 

7. The Examination will be conducted on paper and viva voce^ as 
may be deemed necessary. 

8. The marks obtained by each Candidate, in respect of each of the 
branches in which he shall have been examined, will be added up, and 
the names of the several Candidates who shall have obtained, after the 
deduction abovementioned, a greater aggregate number of marks than 
any of the remaining Candidates, will be set forth in order of merit and 
such Candidates shall be deemed to be selected Candidates for the Civil 
Service of India, provided they appear to be in other respects duly qualified. 
Should any of the selected Candidates become disqualified, the Secretary 
of State for India will determine whether the vacancy thus created shall 
be filled up or not. In the former case, the Candidate next in order of 
merit, and in other respects duly qualified, shall be deemed to be a select- 
ed Candidate. A Candidate entitled to be deemed a selected Candidate, 
but declining to accept the nomination as such, which may be offered 
to him, will be disqualified for any subsequent competition. 

9. Selected Candidates before proceeding to India will be on 
probation for one year, at the end of which time they will be 
examined, with a view of testing their progress in the following 
subjects {b) : — 

Marks. 
Compulsory — 

(i) Indian Penal Code ... ..• ... 400 

(2) Code of Criminal Procedure ... ... 200 

(3) The Indian Evidence Act ... ... 200 

(4) Indian History ... ... ... 400 

(«) No deductions will be made from the marks iissigned to Candidates in 
Mathematics or English Composition. 

{b) Instructions, showing the extent of the Examination, will be issued to the 
successful Candidates as soon as possible after the result of the Open Competition 
is declared. 
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•(5) The principal Vernacular Language of the Pro- 
vince to which the Candidate is assigned »,, 409 

Optional [not more than one of the following 
subjects] — 

(i) Hindu and Muhanunadan Law ••• ••* 450 

t(2) Sanskrit ... ... ... ... 400 

t(3) Arabic «. ... ..• ... \oo 

(4) Persian ... ... ... ... 400 

(5) Chinese (for Candidates assigned to the Province 

of Bunna only) ... ... ... 400 

In this Examination, as in the Open Competition, the merit of the Candi- 
dates examined will be estimated by marks (which will be subject to 
deductions in the same way as the marks assigned at the Open Competi- 
tion), and the number set opposite to each subject denotes the greatest 
number of marks that can be obtained in respect of it. The Examination 
will be conducted on paper and tnva voce^ as may be deemed necessary. 
This Examination will be held at the close of die year of probation and 
will be called the " Final Examination^ 

If any Candidate is prevented by sickness or any other adequate cause 
from attending such examination, the Commissioners may, with the con- 
currence of the Secretary of State for India in Council, allow him to ap- 
pear at the Final Examination to be held in the following year, or 
at a special examination. 

10. The selected Candidates will also be tested during their probation 

as to their proficiency in Riding. 

• 

* The principal Vernacular Language prescribed for each Province to which 
Candidates are assigned is as follows : — 

For the United Provinces of Agra 
and Oudh, the Punjab, and the 
Central Provinces ... Hindustani. 

For Burma ... ... Burmese. 

For Bombay ... ... Marathi. 

For Madras ... * ... Tamil or Telugu \hX. the option 

For the Lower Provinces of V of tho Can- 

Bengal ... .. Hindustani or Bengali j didate. 

In Hindustani the Candidate will be required to be acquainted with both the 
Persian and the Nagri character ; and in the case of the last two Provinces men- 
tioned above, a Candidate whose Vernacular Language is either of the languages 
shown against his Province, must offer the other for examination. 

t These subjects may not be offered by any Candidate who has offered them 
at the Open Competition. 
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The examinations in Riding will be held as follows : — 

(i) Shortly after the result of the Open Competitive Examination has^ 
been declared, or at such time or times as the Commissioners 
may appoint during the course of the probationary year. 

(2) Again, at the time of the Final Examination, Candidates who 

may fully satisfy the Commissioners of their ability to ride 
well and to perform journeys on horseback, shall receive a 
Certificate which shall entitle them to be credited with 200 or 
100 marks according to the degree of proficiency displayed^ 
to be added to their marks in the Final Examination. 

(3) Candidates who fail to obtain this Certificate, but who gain a 

Certificate of minimum proficiency in Riding, will be allowed 
to proceed to India, but will be subjected on their arrival ta 
such further tests in Riding as may be prescribed by their 
Government, and shall receive no increase to their initial 
salary until they have passed such tests to the satisfaction 
of that Government. A Candidate who fails at the end of the 
year of probation to gain at least the Certificate of minimum 
proficiency in Riding will be liable to have his name removed 
from the list of Selected Candidates. 

1 1. The Selected Candidates who, on examination, shall be found to 
have a competent knowledge of the subjects specified in Regulation 9, and 
who shall have satisfied the Civil Service Commissioners of their 
eligibility in respect of nationality, age, health, character, conduct during 
the period of probation, and ability to ride, shall be certified by the said 
Commissioners to be entitled to be appointed to the Civil Service of 
India, provided they shall comply with the regulations in force, at the 
time, for that Service. 

12. Persons desirous to be admitted as Candidates must apply on 
Forms, which may be obtained from " The Secretary, Civil Service Com- 
mision, London, W.," at any time after the ist December, in the year pre- 
vious to that in which the Examination is to be held. The Forms must 
be returned so as to be ^ received at the office of the Civil Service Conimis- 
sioners on or before the ist July (or, if that date shall fell upon a Sunday 
or public holiday, then, on or before the first day thereafter on which their 
office is open) in the year in which the Examination is to be held. 

The Civil Service Commissioners are authorized by the Secretary 
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of State for India in Council to make the following announce- 
ments : — 

(i) Selected Candidates will be allotted to the various Provinces upon 
a consideration of all the circumstances, including their own 
wishes ; but the requirements of the Public Service will rank 
before every other consideration. 

(ii) An allowance amounting to ;^ioo will be given to all Candidates 
who pass their probation at one of the Universities or Col- 
leges which have been approved by the Secretary of State, 
w>., the Universities of Oxford, Cambridge, Dublin, Glasgow, 
Edinburgh, St. Andrews and Aberdeen ; Victoria University, 
Manchester ; University College, London ; and King's 
College, London ; provided such Candidates shall have passed 
the Final Examination to the satisfaction of the Civil Service 
Commissioners, and shall, in the opinion of the Secretary of 
State, have conducted themselves well and complied with 
such rules as may be laid down for the guidance of Selected 
Candidates. The whole probation must ordinarily be passed 
at the same Institution. Migration will not be permitted, 
except for special reasons approved by the Secretary of State. 

(iii) The allowance of jf loo will not be paid to any Selected Candi- 
date until he has been certified by the Civil Service Commis- 
sioners to be entitled to be appointed to the Civil Service of 
India ; and every Certificated Candidate must, before receiv- 
ing his allowance, give a written undertaking, to refund the 
amount in the event of his failing to proceed to India. 

(iv) All Candidates obtaining Certificates will be also required to 
enter into covenants, by which, amongst other things, they 
will bind themselves to make such payments as under the 
rules and regulations for the time being in force they may be 
required to make towards their own pensions or for the pen- 
sion of their families. The stamps payable on these cove- 
nants amount to ;^i. 

(v) The seniority of Civil Service of India of the Selected Candidates 
will be determined according to the order in which they stand 
on the list resulting from the combined marks of the Open 
Competitive and Final Examinations. 

(vi) Selected Candidates will be required to report their arrival in 
India within such period after the grant of their Certificate 
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of Qualification as the Secretary of State may in each case 
direct, 
(vii) Candidates rejected at the Final Examination held in any 
year will in no case be allowed to present themselves for re- 
examination. 
N.B. — A Manual of Rules and Regulations applicable to members of 
the Covenanted Civil Service of India has been compiled by 
permission of the Government of India, and may now be pro- 
cured either from Messrs. A. Constable & Co., 2 Whitehall 
Gardens, S.W., or from Mr. E. A. Arnold, 37 Bedford Street, 
Covent Garden. Price 2j. td. 
The Commissioners have been reqested by the Secretary of State for 
India to draw the attention of Selected Candidates to the prefatory note 
attached to this manual, as it is considered important that it should be 
clearly understood that this compilation is not to be regarded in any other 
light than that of a collection, made for facility of reference, of certain 
information and rules ; that it is by no means exhaustive, and that it is 
liable to such modifications as may from time to time be sanctioned by 
competent authority. 

\Copies of this paper may be obtained on application to the Secretary 
to the Government of India^ Home Departments 



CIVIL SERVICE OF INDIA. 

Clerkships (Class I) in the Home Cvil Service; and 
Eastern Cadetships. 

Syllabus showing the extent of the Examination in certain subjects. 

English Composition, — An Essay to be written on one of several 
subjects specified by the Civil Service Commissioners on their 
Examination Paper. 

English Language and Literature, — The Examination will be in two 
parts. In the one the Candidates will be expected to show a 
general acquaintance with the course of English Litetature, as 
represented (mainly) by the following writers in verse and prose, 
between the reign of Edward III and the accession of Queen 
Victoria ; — 
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Verse— Chaucer, Langland, Spencer, Shakespeare, Milton, Dryden, 
Pope, Gray, Collins, Jphnson, Goldsmith, Crabbe, Cowper, 
Campbell, Wordsworth, Scott, Byron, Coleridge, Shelley, Keats. 

Prose — Bacon, Sir Thomas Browne, Milton, Cowley, Bunyan, Dry- 
den, Swift, Defoe, Addison, Johnson, Burke, Scott, Macaulay 
(Essays and Biographies). 

A minute knowledge of the works of these authors will not be looked 
for in this part of the Examination, which will, however, test how far the 
Candidates have studied the chief productions of the greatest English 
writers in themselves, and are acquainted with the leading characteristics 
of their thought and style, and with the place which each of them occupies 
in the history of English Literature. Candidates will also be expected to 
show that they have studied in these authors the history of the English 
Language in respect of its vocabulary, sjmtax, and prosody. 

The other part of the Examination will relate to one of the periods 
named below, which will follow each other year by year in the order 
indicated : — 

1. A.D. 1360 to A.D. 1600. 

(1904) [Chaucer to Spencer.] 

2. - A.D. 1600 to A.D. 1700. 

(1905) [Shakespeare to Dryden.] 

3. A.D. 1700 to A.D. 1800. 

(1906) [Pope to Cowper.] 

4. A.D. 1800 to A.D. 1832. 

(1907) [Nineteenth Century writers to the death of Scott.] 

The Examination in this part will require from Candidates a more 
minute acquaintance with the history of English Language and Literature, 
as illustrated in the chief works produced in each period, and will be 
based to a considerable extent, but by no means exclusively, on certain 
books specified each year by the Commissioners.* The names placed 



The books for 1904 are : 

Chaucer : Tales of the Prioress, the Nonne Preste, the 
Wife of Bath (without the Prologue), the Can- 
non Yeoman. 

The Romaunt of the Rose, to line 1705 (in Skeats edition). 

Spencer : Fairy Queen, I, II. 
Shepherd's Calendar. 

Wyat and Surrey : Poems. 

Malory ; Morte d' Arthur. 

Ascham : Toxophilus. 

Hooker : Ecclesiastical Polity, Bk. L 



Digitized by VjOOQIC 



MAGISTRATES* COURT MANUAL. H 

under the dates are intended to suggest the general character of the lite- 
rary development of the period, and, consequently, the natural limits of the 
Examination. All the works of Shakespeare, for example, will be regard- 
ed as falling within the period 1600 to 1700 ; all the works of Swift within 
the period 1700 to 1800 ; all the works of Scott and Wordsworth, and all 
the works of Macaulay within the jjeriod 1800 to 1832. 

French Language and Literature, — Translation and Composition. 
Critical questions on the French Language and Literature. 
Conversation. 
German Language and Literature, — Translation and Composition. 
Critical questions on the German Language and Literature. Con- 
versation. 
Latin Language and Literature. — Translation from Latin into English 
Composition in Prose and Verse, or (as an alternative for Verse- 
Composition) a Latin Essay or Letter. Critical questions on the 
Latin Language (including questions on Philology) and Literature. 
Greek Language and Literature, — Translation from Greek into English, 
Composition in Prose and Verse, or (as an alternative for Verse- 
Composition) a Greek Dialogue or Oration. Critical questions on 
the Greek Language (including questions on Philology) and 
Literature. 
Sanskrit Language and Literature, — ^Translation from Sanskrit into 
English, and from English into Sanskrit. History of Sanskrit Literature 
(including knowledge of such Indian history as bears upon the subject) ; 
Sanskrit Grammar ; Vedic Philology. 

Arabic Language and Literature, — Translations as in Sanskrit ; 
History of Arabic Literature (including knowledge of such Arabic 
History as bears upon the subject), Arabic Grammar ; Arabic Prosody. 

English History. — General questions on English History from A. D. 
800 to A.D. 1848 ; questions on the Constitutional History of England 
from A.D. 800 to A.D. 1848. 

General Modetn History. — Candidates may, at their choice, be examin- 
ed in any one of the following periods : — 

1. From the accession j)f Charlemagne to the Third Crusade. 

[A.D. 800 to a!d. 1 193.] 

2. From the Third Crusade to the Diet ot Worms, 

[A.D. ii93to A.D. 1 521.] 

3. From the Diet of Worms to the death of Louis X I V. 

[A.D. 1 521 to A.D. 171 5.] 
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4. From the accession of Louis XV to the French Revolution of 1848* 

[A.D. 1715 to A.D. 1848.] 
Periods 3 and 4 will include Indian History. 

Greek History. — Questions on the General History of Greece to the 
death of Alexander ; questions on the Constitutional History of Greece 
during the same period. 

Roman History, — Questions on the General History of Rome to the 
death of Vespasian ; questions on the Constitutional History of Rome 
during the same period. 

In Greek and Roman History candidates will be expected to show a 
knowledge of the original authorities. 

Mathematics. — Algebra, Geometry (Euclid and Geometrical Conic 
Sections), Plane Trigonometry, Plane Analytical Geometry (less advanced 
portions). Differential Calculus (Elementary), Integral Calculus (Elemen- 
tary), Statics, Dynamics of a Particle, Hydrostatics, Geometrical Optics. 

Candidates may use the methods of the Differential and Integral 
Calculus in any other division of the subject, but the questions will be 
such as can be solved without the aid of these methods. 

Advanced Mathematics. — Higher Algebra, including Theory of Equa- 
tions, Plane and Spherical Trigonometry, Differential Calculus, Intergral 
Calculus, Differential Equations, Analytical Geometry (Plane and Solid), 
Statics including Attractions, Dynamics of a Particle, Rigid Dynamics, 
Hydrodynamics, the Mathematical Theory of Electricity and Magnetism. 

Political Economy and Economic Histoty. — Candidates will be expect- 
ed to possess a knowledge of economic theory as treated in the Integral 
text-books, also a knowledge of the existing economic conditions, and of 
statistical methods as applied to economic inquiries, together with a 
general knowledge of the history of industry, land tenure, and economic 
legislation in the United Kingdom. 

Lo^c and Mental Philosophy (Ancient and Modem.) — Logic will in- 
clude both Deductive and Inductive Logic. Mental Philosophy will 
include Psychology and Metaphysics. 

Political Science. — The Examination will uot be confined to Analytical 
Jurisprudence, Early Institutions, and Theory of Legislation, but may 
embrace Comparative Politics, the History of Political Theories, etc. 

Candidates will be expected to show a knowledge of original autho- 
rities. 

Civil Service Commission. 
July igoj. 
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CIVIL SERVICE OF INDIA. 

OPEN COMPETITION OF 
( Form to be filled vp by CANDiDAtES 

FOR EXAMITATION.) 

\* The order for admission to the Examination will not be issued 
unless this Form^ filled up by the Candidate himself, is received by the 
Civil Sefvia Commissionon Or hi/ore the ist July 1904* • 



Date » 4.... 

Sir, 

I beg to infonr you that t wish to be a Candidate at the 
Examination for the Civil Service of India, which is appoint- 
ed to commence in London on the » » 

I hereby declare that I was bom on the ».day of 

•»»••• » >i8 , and that therefore I had attained 

the age of 21 years and had not attained the age of 23 years 

on the istof January, ; 1 also declare that I have no 

disease, constitutional affection, or bodily infirmity unfitting 
me, or likely to unfit me, for the Civil Service of India ; and 
that I am of good moral character, and otherwise eligible 
under the Regulations ; and I undertake that, if I am suc- 
cessful, I will conform, during my period of probation, to 
such rules respecting the conduct of Public Servants as have 
been laid down, or may hereafter be laid down, by the 
Secretary of State for India in Council. 

I send herewith a statement of the 
Jfim'^SJd! ^'^'" '" subjects in which I desire to be 
examined. 

I also send herewith a Certificate of my Birth issued 
Candidates who are not ^^ accordance with the rule respect- 
Natives of India should ingr Natives of India printed in para- 

Btrike out this paragraph* ° r r 

graph III on the next page. 

c^didatfesrtot bom within ^ ^^ve also to State, with reference to Section a, 
the Britiih Dominions should Clause (i) of the Regulations, that I am a natural- 

state thU fact m a separate ^ ' ° ' 

!«««'• bom subject of His Majesty. 

5 
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* If you have never been I ^ further to add that I hav^. bee» 

SS3^"^evJrT'' ^*" '*"* examined under the directions of the Civil Service 

exUnedy^'riv^^e 'dat*? Commissioners in the year i + as a 

etc, of the 'last" occasion. Candidate for the sitution of. 

I am, Sir, 

Your obedient Servant, 
Napte in fulL 

)gif a London address, Address to wktck it is desired that the Order 
c^nti^Tstatethe^JSLtt^L! for Examination should be sent\ 

DaU 

To the Secretary^ 

Civil Service Commission. 



Certificates of age {except as mentioned above), health, and character^ 

should not be supplied until after the result of ihi Examination 

has been declared. 



N.B.— Attention is drawn to the annexed Form, which must be fUUd 
up by every Candidate. 



EVIDENCE OF AGE TO BE REQUIRED FROM CAN- 
DIDATES FOR THE CIVIL SERVICE OF INDIA. 



I. Every Candidate bom in the United Kingdom should be prepared 
to produce, when .required, a Certificate from the Registrar-General of 
Births, Marriages, and Deaths, or from one of his provincial Officers. 
This Certificate may be obtained from the Registrar-General in London, 
Dublin or Edinburgh, or from the Superintendent Registrar of the 
district in which the birth took place. j 

II. A Candidate bom of European parents in India should be 
prepared to produce, when required, a Certificate of Baptism from the 
district in which he was baptised. If this does not also mention the date of 
birth, it should be accompanied by. a statutory declaration by one of the 
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Candidate's parents, stating the date and place of birth. When such 
certificates are not in the possession of the candidates, an Extract from 
the Registers kept at the India Office will probably be obtainable. 

III. A candidate who is a Native of India must, before he can be 
admitted to the CompetitioHy produce a certificate of age and nationality 
issued under Notification of the Government of India, No. 2252, dated 
2 1 St August 1888, as amended by Notification No. 404, dated 19th May 
1898, and signed, should he be a resident in British India, by the 
Secretary to Government of the Province, or the Commissioner of the 
Division, within which his family resides, or should he reside in a Native 
State, by the highest Political Officer accredited to the State in which 
his family resides. No other Certificates will be accepted for this com- 
petiton. 

'Except as noted in paragraphs II and III, every Candidate who 
proves to be successful is expected to produce a Certificate of Birth. 
The Civil Service Commissioners will not in ordinary cases accept a 
Certificate of Baptism, or other testimony, unless they are first satisfied 
that a certificate of Birth cannot be procured. 

Official Certificates of Birth may generally be obtained as follows : — 

{a) For persons bom in England or Wales. — From the Registrar- 
General, Somerset House, London, or from the Superintendent 
Registrar of the district in which the birth took place. 

{b) Tor persons bom in Scotland. — From the General Register Office, 
Edinburgh ; or from the Registrar of the parish or district 
in which the birth took place. 

(^) For persons born in Ireland. — From the General Register Office, 
Dublin ; or from the Superintendent Registrar of the district 
in which the birth took place. 

(d) For persons of English^ Scottish^ or Irish parentage born on board 
British ships.^Yxom the General Register Office, London, 
Edinburgh, or Dublin, according to parentage. 

{e) For persons born in India of European parents. — From the 
Director of Funds, India Office, London, S. W. [These are 
Certificates of Baptism^ but they usually furnish the date of 
birth and are then accepted as Certificates of Birth.} 

Any Candidate who cannot produce a Certificate of Birth from one 
of the authorities named should, if possible, procure a Certificate of 
Baptism, and should then apjply to the Secretary, Civil Service Com- 
mission, "for iintiier instructions. 
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Civil. SERVICE OF INDIA. 



OPEN COMPETITION OF. 



Selbction of Subjects to be filled up and returned 
WITH THE Form of Application. 

*^* Place your Intitials against the Subjects which you select^ and 
sign your name in the place indicate^ on the next page. 

In addition to the Written Examination there will be an Oral 
Examination in each of the undermentioned subjects marked thus \^ and a 
Practical Examination in ecu:h cf the undermentioned subjects marked 
thusX. 



ImTlAU 



English Composition. 

Sanskrit Language and Literature. 

Arabic Language and Literature. 

Greek Language and Literature. 

Latin Language and Literature. 

English Language and Literature. 

+ French Language and Literature. 

t German Language and Literature. 

Mathematics (pure and applied). 

Advanced Mathematical Subjects (pure and 

applied). 
Natural Science, viz. : — 

J Chemistry. 

X Physics. 

J Geology* 

} Botany. 

J Zoology. 

I Animal Physiology, 
Greek History. 
Roman History. 
English History, 
General Modem History, 

Period 
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Logic arid Mental Philosophy. 

Moral Philosophy. 

Political Economy and Economic History, 

^Political Science. 

Roman Law. 

English Law. 

The Oral Examinations in Modem Languages being intended as 
colloquial tests^ no marks will be given at them to Candidates who are 
not able to converse^ 

Any Candidate who wishes to decline the Oral Examination or the 
Practical Examination in any of the subject's selected by him should state 
this in the blank space below : — 

Signature. «« 

Date.... ,. ,..^......•. 

To the Secretary^ 

Civil Service Commission^ 

Burlington Gardens^ 

London^ IV, 



Section 12 Criminal Procedure Code. (i)The Local Government 
may appoint as many persons as it thinks fit, besides the District 
Magistrate, to be Magistrates of the first, second or third class in 
any district outside the presidency towns ; and the Local Govern- 
ment, or the District Magistrate subject to the control of the 
^ Local Government, may, from time to time, define local areas 
within which such persons may exercise all or any of the powers 
with which they may respectively be invested under this Code. 

(2) Except as otherwise provided by such definition the juris- 
diction and powers of such persons shall extend throughout that 
district. 

These officers are generally Joint Magistrates, Assistant Magistrates^ 
Deputy Magistrates and Sub-Deputy Magistrates. They perform the 
functions of Deputy Collectors as well. Deputy Collectors were first* 
appointed in 1833 under Regulation IX of that year to relieve the 
District officer of his multifarious duties. With the success of this 
practices by Act XV of 1843 Deputy Magistrates were appointed to per- 
form the functions of the Magistrate in subordination to th^ District 
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Magistrate. In 1904 there were 429 stipendia^ magistrates (<rf whom 
281 were first class, 85 second class and 63 third class) subordinate to 
district magistrates in the area under supervision of the High Court of 
Fort William Calcutta in United Bengal and they disposed <A 1,07,650 
Criminal cases in the year against 2038 cases disposed of by the district 
magistrates. The existing rules for appointment to the posts of Deputy 
Magistrates are reproduced below with the Bengal Government Resolution 
on the subject Up to 187 1 Deputy Magistrates used to be appointed by 
Government on the recommendation of Distrtct Magistrates and com- 
missioners and other officers. In 1871 Sir Richard Temple first intro- 
duced the system of competitive examination. Subsequently the system 
fell into disuse but again in the time of Sir River Thomson rules were 
framed to recruit these officers by competitive examination. Sir Charles 
Eliot gave a strong impetus to the system by making the Examination 
the rule for appointment to this service. After his retirement, however, 
the appointments by nomination again increased and gradually the 
competitive examination was abolished altogether. 

NOTIFICATION. 

No. 6g7 A-D.-^.The loth May 75x77.— The following revised rules for 
admission into the Executive Branch of the Provincial Civil Service and 
Into the Subordinate Civil Service are published for general inform- 
'ation ; — 

REVISED RULES FOR ADMISSION INTO THE EXECUTIVE 
BRANCH OE THE PROVINCIAL CIVIL SERVICE. 

Definitions— '1\i^ Executive Branch of the Provincial Civil Service 
includes Deputy Collectors and Deputy Mi^strates. 

Rule /, — The Lieutenant-Governor will determine from time to time 
what proportion of appointments to the Executive Branch of the 
Provincial Civil Service shall be made (i) by pron>ation of selected 
officers who are already in the Government service, (2) by selection. 

Rule ^.— 'It is estimated that 19 appointments in all on an average 
can be made annually in the cadre of Deputy Collectors and 20 pro- 
bationers can be appointed in the place of the men appointed to the 
cadre. These probationers will he appointed in accordance with the 
following rules. 

Rule J.-— Five of these appointments will be made by the promotion 
of Officers who are alteady in Government service. The Lietrtenant- 
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Covemor is repared to receive on the ist of October eViCiy year five 
ticHninations from the Board of Revenue,* who will consult Commis* 
€ioners of Divisions^ the Commissioner of Excise, and the Director of 
Land Records before submitting them. 

The agfe of an officer nominated under this rule should not exceed 
40 years. 

Rule ^.— The Lieutenant-Governor will retain four appointments in 
ihis own hands. 

Rule jr.— Eleven nominations shall be made annually on the ist of 
October by the following officers : — 

Commissioners of Divisions ... ... 7 

The Syndicate of the Calcutta University ... 3 

Principal, Provincial Agricultural College ... i 

Total ... II 

Rule d.— The indispensable qualifications for candidates for appoint^ 
ments under Rule 5 are (i) that the nominee is a natural-bom subject 
of His Majesty or of a Native State ; (2) that he is not under 20 or over 
25 years of age ; (3) that he is of good character ; (4) that he is a 
graduate ; and (5) that he is of sound health, good physique and active 
habits, and free from organic defect or bodily infirmity. 

Rule 7. — Europeans who do not satisfy the definition of Native of 
India, contained in section 6, Statute 33 Victoria, Chapter 3, are not 
eligible for appointment to the Provincial Service without the previous 
sanction in each case of the Government of India. With such sanction 
they may be appointed if they are qualified under the conditions men- 
tioned in Rule 6. 

Rule 8 (a:).— Every district officer* will submit to the Commissioner, 
on or before a date to be fixed by the latter, the names of two or three 
candidates (as the Commissioner may direct), belonging to families 
resident or domiciled in his district, for the Provincial Civil Service. In 
submitting these names he will give, in the Form A appended to these 
rules, a brief statement of the grounds of his recommendation in each 
case. The nominees under this rule must be non-official, but this does 
not exclude the nomination of Honorary Magistrates. 

♦ In the Presidency Division this term includes the Chairman of the Calctitta 
Corporation. 
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(6) Form A must be accompanied by a certificate of the Registmr of 
the University that the candidate has obtained a degree, a certificate of 
character and conduct from the Principal of the institution at which the 
candidate last studied for not less than one year, or from some respon- 
sible officer of Government, a medical certificate in accordance with the 
requirements of article 49 of the Civil Service Regulations, and evidence 
of the candidate's age. 

(c) The Commissioner and all the District Officers of the division 
will meet on a date to be fixed by the Commissioner, and will consider 
the claims of all the candidates nominated. They will also call the can- 
didates before them, and see and converse with them so as to form an 
opinion regarding their suitability for the public service. The Commis- 
sioner will then select two names and submit them in order of preference 
to the Lieutenant-Governor. With his report submitting these names, the 
Commissioner will submit Form • A for all candidates, entering in each 
case, in the last column of that from, his own opinion as to the suitability 
of the candidate. 

(d) Every candidate nominated by a Commissioner must be domi- 
ciled in his division, or, if the nominee himself be resident outside of the 
division for the purpose of education, his family must be resident or 
permanently domiciled in the division. In making nominations special 
attention should be paid to the importance in the division of the commu- 
nity to which the nominee belongs, to social qualifications and family 
status and influence, to services rendered by the candidate's father and to 
distinctions obtained in the University. 

Jiule p.— One Probationary Deputy Collectorship will be filled yearly 
by the Lieutenent-Govemor by selection from successful students of the 
Provincial Agricultural College. 

I^ule /o.^The Syndicate of the University will be invited annually 
to nominate six graduates of high character whom they regard as the 
most distinguished students of the year. From amongst these the 
Lieutenant-Governor will, after enquiry, select three persons to be Pro- 
bationary Deputy Magistrates, or from amongst graduates previously 
nominated under this rule by the Syndicate and who have not passed the 
age of 25 years. 

Rule //.—Every Probationary Deputy Collector must finish, either 
before appointment or within a specified time after appointment, a 
certificate of his ability to ride signed by a District Officer or by the 
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Joint-Magistrate in charge or by the Commissioner or Deputy Com- 
misoner of Police, Calcutta. 

Ru/e 7^.— -The minimum term of probation will be one year. On 
termination of that period, appointments will be given to approved proba- 
tioners as vacancies in the cadre occur. Probationers other than promoted 
Sub-Deputy Collectors or officers from other departments will receive 
a subsistence allowance of Rs. loo per mensem. 

Rule IS (a) — An appointment given under Rule 12 will not be finally 
confirmed unless and until the officer receiving it passes the first standard 
of examination under existing rules, or under any other rules which may 
hereafter be passed by the Government. 

(b) Any officer who does not pass by the first standard of examination 
at or before the first examination held two years after his first 
appointment as probationer, will be liable to be removed, unless itshall be 
shown that any special circumstances entitle him to consideration ; and 
if he does not pass within a year subsequently, unless prevented by 
sickness or other circumstances really beyond his control, he will without 
fail be removed from the service. 

(c) Officers will be expected to pass by the second standard of 
examination within two years of the time of their passing by the first 
standard and if they fail to do so, the propriety of retaining them in 
the public service will be considered. 

Rule 14, — Promotion to grades below that on Rs. 500 a month will 
ordinarily be given according to seniority, subject to fitness and approved 
conduct. But the Lieutenant-Governor reserves to himself the right to 
make promotion to the .senior grades of the Provincial Service by 
special selection for merit without regard to seniority, and hereby declares 
that seniority alone shall not give a claim to appointment to the grade 
on Rs. 500 or higher grades. 

Rule /J. — No member of the Provincial Service shall be dismissed 
otherwise than on the result of a judicial or formal departmental 
enquiry, 

REVISED RULES FOR ADMISSION TO THE 
SUBORDINATE CIVIL SERVICE. 

Dejinttlon.— The Subordinate Civil Service includes Sub-Deputy 
Collectorships and any other appointments which the Lieutenant- 
Governor may from time to time specifically declare to be included 
therein. 

6 
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RmU /.— Twelve appoiatments of Proheitioiianr Snb-Depotr CoDecton 
on a subsistence allowance of Rs. 50 per mensem will be made 
amraaily. Seven of these appointments will be made from among 
Monination bf Commissioners of Divisions made in the manner pres- 
cribed in Roles 6 and 8 of the rules for admission into the Executive 
Bnmch of the Provincial Civil Service. The Lieutenant-Governor wiU 
select one candidate from among the saccessfbl studenU of the Provincial 
Agricultural College; and the lieutenant-Governor will retain four 
^appointments in his own hands. 

Rule ^.— Rules 12 and 13 of the rules for admission into the Exe- 
citdve Branch of the Provincial Civil Service apply mtUatts wtutandis 
to the Subordinate Civil Service alsa 

Rule $. — ^Three appointments will be made on the nomination of the 
Board of Revenue from among officers serving in departments under 
Ihem. A nonnnee «nder dus rde must not ordinarily exceed 40 years of 
•RE- 
FORM A. 

CdUmm /.-—Name of candidate, and address in hSL 

M 2, — Father's name, profession or occupation, and address in fuIL 

„ J. — Religion and caste or race. 

M ^— ^Date of birth (day and month to be given). 

„ J. — ^Educational qualifications, and places of education during 
the preceding four years widi dates. 

„ 6. — Other information regarding the candidate (physique, mocU 
character, present occupation, etc.). 

J, 7'^^ memorandum of the status and services of members of the 
family. 

„ £ — Special claims for consideiation. 

^ p.~Remarks indicating d^goee of Collector's personal knowledge 
of candidate and sources of information about him. 

E. A. Gait, 
OM Chief Secy, to the\Gavt. of Bengal 
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Deputy and Sub-Deputy Magistrates on first appointment after 
the probationary period are generally vested with powers of a 
magistrate of the third class. Higher powers and promotions are 
conferred subsequently as they pass the departmental examinations 
under the following rules. (Vide rule 25, 26, 27 and 28). 

Assistant Magistrates have also to pass the same departmental 
examinations under the same rules and get higher powers according 
to rule 29 below. The History of Joint Magistrates has been men- 
tioned in the introductory notes. 

The questions set at the examinations in the last six years avo 
reproduced in the appendix. 



DEPARTMENTAL EXAMINATION RULES, 1895. 

NOTIFICATION. 

No. '^yi^A.—The i%th May 1895.— The following revised rules for 
the conduct of the departmental examinations, held under the direction 
and control of the Central Examination Committee, having been sanc- 
tioned by the Lieutenant-Governor and approved by the Gtovemmeat of 
India, are hereby published for general information : — 

Section i, — General, 

1. These rules shall apply to the departmental examinatimis of the 
junior members of the Indian Civil Service, the Executive Branch of the 
Provincial Civil Service, Subordinate Civil Service, Police, Opium, Forest 
and other Departments of the Public Service to whom they may from. 
time to time be made applicable. 

2. All Assistant Magistrates, Deputy Magistrates and Collectors, 
Special Deputy Collectors, Sub-Deputy Collectors who, on the 4th July 
1892, had not been confirmed in their ai4>ointments {vide Appendix XII), 
Assistant Superintendents of Police, and others (to whom these rules may 
be applicable), who may have been more than six months on duty, shall, and 
those who have been less than six months on duty, may, at their option, 
be subjected to half-yearly departmental examinations, and shall be required 
to pass according to the standard, or the standards, of examination* 
which may be applicable to them respectively in each subject, according: 
to the rules hereinafter set forth. 

3. To direct and control these (half-yearly) departmental exanuna- 
tions, there shall be a Central Examinatimi Committee appointed by 
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Government It shall consist of a President and of as many members 
(of whom one shall be Secretary) as the Government may think proper to 
appoint from time to time. 

4. The examinations will be held, in the R^fuladon Provinces, at any 
station which is the head-quarters of a Divisional Commissioner, or where 
there is a District Judge. They may also, with the previous consent of 
the Central Examination Committee, be held at any station where there 
is a Deputy Commissioner. ^ 

5. Each Divisional Commissioner shall notify in the Calcutta Gtusette^ 
at least one month before the date of examination, at what stations in his 
Division examinations are to be held, and shall report to the Chief 
Secretary to the Government of Bengal the names of intending examinees, 
specifying at which centre of examination each is to attend. If a Divi- 
sional Commissioner has only a very few examinees, and if the means of 
locomotion are easy, he will probably have only one or two centres of 
examination in his Division. Heads of Departments will, in the same 
way, notify to the Chief Secretary the names of intending examinees in 
their respective departments, specifying at which centre each is to attend* 

6. The Government^ after collecting all the lists, will prepare a com- 
plete list of all officers liable to appear at the examination, and forward 
a general list to the Secretary to the Central Examination Committee at 
least three weeks before the examination, and extracts to the Presidents 
of the Local Committees. 

7. The Central Examination Committee may, on sufficient cause 
being shown, permit the appearance of an officer for examination at a 
station other than that at which, under ordinary circumstances, he would 
be required to present himself. 

8. Local Committees shall be formed at the several stations at which 
examinations are to be held and they shall conduct the examinations 
under the instructions of the Central Conmiittee. 

9. The Local Committee at each station, which is die head-quarters 
of a Commissioner, shall consist of the Commissioner, the Collector (or 
Deputy Commissioner) and a native civil officer to be selected by the 
Commissioner. In the absence of the Commissioner, the Judge (or Judi- 
cial Commissioner) shall take his place on the Committee. At the other 
stations the Committee shall consist of the Judge, the Collector, and a 
native officer to be selected by the Judge, In the event of the Collector 
being unavoidably prevented from attending for reasons to be submitted 
to the President of the Local Committee in writing, the Commissioner or 
Judge may appoint a Deputy Magistrate or other native civil officer to 
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take the Collector's place on the Committee. At the stations in the Non- 
Regulation Provinces which are not the head-quarters of the Commisioner, 
the Deputy Commissioner shall form a Committee, with one or two other 
officers to be selected by him. 

10. The Government will, in communication with the Central 
Committee, (ix the dates for the half-yearly examination, which shall be the 
same for every district. The first half-yearly examination will usually be 
held in the month of April or May, and the second in the month of 
October or November. 

11. It shall be the duty of the Central Committee to prepare, previous 
to each half-yearly examination, sets of questions to be put to the 
examineees, to forward a sufficient number of copies of each of such sets to 
the President of eaeh Local Committee in a sealed packet, to determine 
the order in which the examination in each paper and subject shall be held, 
and to arrange all other details for the conduct of the examinations. The 
time fixed for each paper shall be notified in the Calcutta Gazette, The 
Central Committee shall from time to time lay down such rules as may 
appear to them best for the guidance of the Local Committees, in order to 
ensure a fair and uniform method of ascertaining the proficiency of the 
examinee^ in each subject. 

12. The sealed packet of papers shall remain in the custody of the 
President of the Local Examination Committee, who shall not open it 
until the time of examination. The Committee shall superintend the 
written examination of the examinees only so far as may be necessary to 
ensure its being conducted with proper strictness ; they shall not examine 
the written answers, but shall forward them to the Central Committee 
with a statement specifying the marks which they assign to candidates 
for conversational proficiency in the vernacular, in which branch their 
decision shall be final. They shall further, in the case of the members of 
the Indian Civil Service, the Executive Branch of the Provincial Civil 
Service, the Subordinate Civil Service, and the Police Department, for- 
ward a report which shall be furnished by District Officers and Commis- 
sioners under whom the examinees have been employed, respecting their 
official character, qualifications, and the work done by them during the 
preceding six months, 

13. The Central Committee, after perusing the reports and the 
examination papers, shall report to Government the names of such officers 
as, in their opinion, have passed, noticing specially, in the order of their 
merit, those who may have passed with distinction. They shall also 
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report the names of those officers who have succeeded in some of die 
subjects only. 

Section IL^Officers of the Indian Civil Service, the Executive Branch of 
the Provincial Service, and Subordinate Civil Service. 
I4« There shall be two standards of examination in Law, Treasury 
and Local Fund Accounts and Languages,— the Lower and the Higher 
Standards. With the exceptions specified below, officers are required to pass 
m Law, Accounts and in language of the district by both the Higher and 
the Lower Standards, and in a second language by the Higher Standard 
only. 

15. In Appendix V will be found the rules prescribing the tests in the 
vernacular which officers are required to satisfy. 

16. The object of the Lower Standard of examination in Law shall be 
to test the examinee's practical acquaintance with the Criminal Codes, 
and his general knowledge of certain of the more important local laws, 
regulations and rules. One paper shall be prepared specially for this 
examination, -which shall be confined to the Criminal Codes. The use oC 
only Codes as issued by the Legislative Department, shall be allowed for 
this paper. The questions must not be such as can be answered by copy- 
ing a passage from a book ; but they must be such as shall thoroughly 
test the capacity of the examinees to understand the bearing of facts, and 
to ascertain the law and apply it. Another paper shall be prepared con- 
sisting of questions on the local laws, regulations and rules enumerated 
in Appendix I. These must be answered without the aid of books. This 
paper is designed equally for the candidates for examination by the Lower 
and Higher Standards, but the number of pass marks shall be less in the 
case of examinees . by -the Lower than in that of those by the Higher 
Standard of examination. 

17. In the examination by the Higher Standard, it is necessary for 
the examinee to'pass under the rules referred to above in two vernacular 
languages — ordinarily Bengali and Hindustani. All examinees will be re- 
quired to pass in Law in two papers. The nature of the one, in answering 
the questions in which the use of books will not be allowed, has already 
been explained in paragraph 16. The other paper, for which the use 
of books will be allowed, will contain questions on the local laws, regula- 
tions and rules, set forth in Appendix II. Only unannotated editions of 
Acts or Codes and Manuals issued by authority will be allowed in answer- 
ing this paper. The questions should be confined as much as possible 
to cases commonly arising in the ordinary routine of the office of a Magis- 
trate and Collector. Certain fects of probable occurrence in real practice 
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should be stated and the examinee required to find and apply the law 
applicable to the facts. 

iS, — In accounts there will be two standards of examination. The 
text-books will be the same in both, namely, those detailed in 
Appendix III. The examination will be partly with, and partly without, 
the aid of books as indicated in that Appendix. The questions will be 
set by the Accountant-General in communication with the Central 
£xamination Committee. They will be of a simple and practical Jharacter. 
For the lower standard their scope will be somewhat elementary, but at 
the higher standard candidates will be expected to exhibit a more intimate 
ftcquaintsince with the Codes and Rules prescribed. 

Every Assistant Magistrate, Deputy Magistrate, or Sub-Deputy 
Collector shall undergo a training in Treasury work, and shall, for that 
purpose, be placed in charge of a District Treasury, under the general 
supervision of the Deputy Collector ordinarily in charge, for a period of 
not less than six weeks continuously. He will not be held to have passed 
the exaroinaticMi in Accounts by either standard, until the Collector of the 
district, to which he is attached, shall have furnished a certificate that be 
has, under the above provisions, duly attended to, and satisfactorily dis- 
charged, the duties of Treasury Officer for the prescribed period of six 
weeks within one year prior to the date on which he appeared for 
examination in Accounts. If a candidate has passed by the Lower Standard 
only, a second certificate will be required before he can be considered 
to have passed by the Higher Standard, unless at the time at which he 
presents himself for examination by the Higher Standard less than a year 
has elapsed since the candidate was last in charge of a Treasury. The 
Collector will see that this certificate is forwarded to the Central Examina- 
tion Committee at each Departmental Examination. 

19. An officer <^ the Indian Civil Service must pass the examination 
in Law, in Accounts, and in both languages by the Higher Standard. 
He will be required to pass by the Lower Standard only in Accounts and 
in the vernacular of the district in which he is serving. 

20. Officers who after passing in the higher grade the examination 
for admission into the Subordinate Executive Service held in 1873 ^^ 
subsequently, have received appointments in that service, will be subject 
to no further examination except the Higher Standard departmental 
examination. Candidates who passed at the Subordinate Executive Ser- 
vice examination which was held in 1872 are exempted from examination 
by the Lower Standard in the vernacular only. They will be required to 
pass in Law and in Accounts by that standard. 
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21. Officers (except those whose cases are provided for by rule 2o\ 
who obtained appointments in the Subordinate Executive Service after 
passing the competitive examinations held in 1884 and in subsequent 
years, and all who may similarly obtain them in future, will be required to 
pass the departmental examinations by both standards. 

22. An officer of the Indian Civil Service is permitted to present 
himself for examination by both the Higher and Lower Stand- 
ards at the same time. If he passes in either of the papers, he will be 
held to qualify for the Lower Standard, but passing marks should be 
obtained in both sets of papers to qualify for the Higher Standard. No 
other officer shall be permitted to take up any of the subjects by the 
Higher Standard examination until he shall have completely passed in 
such subject by the Lower Standard. 

23. An officer, who succeeds in passing by either standard (a) in 
Law, (6) in Accounts, or (c) in either of the languages, shall not again 
be required to present himself for examination by the same standard in 
the subject in which he was successfid, but only in those in which he 
failed. 

24. The marks to be assigned to each branch of the examination in 
Law and examination in Accounts, the proportion required for passing by 
the different standards, and the time allowed for each paper, are set forth 
in Appendix IV. The same information as regards the examination in 
Languages will be found in Appendix V. Uniformity must be rigidly 
enforced in the time allowed for each subject, whether in Law, Accounts 
or Language. 

25. An officer who has passed according to the Lower Standard of 
examination, and who has exercised the powers of a Magistrate of the 
third class for six months, shall usually be vested* with the powers of a 
Magistrate of the second class, described in sections 32, 33, 35, and 36 
erf the Code of Criminal Procedure (Act X of 1882), provided he is 
certified by the Commissioner to be fully competent to exercise them. 
Assistant Magistrates will also then be vested with the powers of a 
Deputy Collector. 

^6. An officer, however, who shall have passed by the Lower 
Standard in the Criminal Codes, accounts, and the language of his 
district, may on the Commissioner's recommendation be vested with the 
powers of a Magistrate of the second class, provided he has had not less 
than six months' expreience in his magisterial duties. 

27. An officer who has passed according to the Higher Standard 
shall be eligible to be vested with the powers of a Magistrate of the 
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first class, but not until he shall have exercised the powers of a 
Magistrate of the second class for at least six months. 

28. An officer, who has passed in law and in the language of his 
district according to the Higher Standard, may also be vested with the 
powers of a Magistrate of the first class, subject to the condition of his 
having exercised the powers of a Magistrate of the second class for six 
months ; but he shall not be entitled to an/ promotion or increase of 
pay until he has passed fully by the second standard. He shall exercise 
the powers of a Magistrate of the first class so long only as he is 
employed in a district where the language in which he has passed is the 
vernacular. 

29. Assistant Magistrates being members of the Indian Civil Service, 
on first appointment, draw only Rs. 400 a month. On passing the Lower 
Standard of examination and being invested with the powers of a 
Magistrate of the second class, they shall be allowed an increase of 
Rs. 50 a month, provided they have exercised the powers of a Magistrate 
of the third class for six months at least ; and on passing fully the Higher 
Standard, and being invested with the powers of a Magistrate of the 
first class, they will receive a second increase of Rs. 50, provided they 
have also exercised the powers of a Magistrate of the second class for 
not less than six months. 

30. It is the duty of district officers to look to the practical training 
of the young officers placed under them from their first entering into 
official life till they acquire a practical experience of their work and 
qualify themselves for the exercise of higher powers by passing the 
prescribed examinations. District officers are expected to take active 
interest in the well-being of the young men placed under them, by 
exercising due supervision over their studies, by holding periodical 
examinations to test their qualifications and official knowledge, and by 
any other means which may seem to them to be expedient for the 
purpose. 

Section IIL^Police officers, 

31. There shall be two standards of examination in Law and Languages, 
— the Lower and the Higher Standard. As regards the examination in 
Languages, rules 15 and 22 above shall apply to Police officers. The 
same papers in Languages will be set for Police officers as for the officers 
to whom the rules in section 1 1 apply. For the Lower Standard in Law, 
questions shall be set from the Penal Code^ the Code of Criminal 
Procedure, Act V of 1861, the Village Chaukidari Act, VI (B.C.) of 1870, 

7 
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or aijy Act amending it, in force at the time of examination, Act I (B.C.) 
of 1871, Act I of 1886, and Chapters IV, VIII, XV, and XVI of the 
Police Manual. The use of books will be allowed in answering these 
questions : only unannotated Codes, or Acts issued by authority, and 
the Police Manual may be used. For the Higher Standard the questions 
will be taken from the same Acts, from any part of the Police Manual, 
from all the Circulars of the Police Department, from the Excise, Salt 
and Opium Laws, from Act III (B.C.) of 1884 (so far as it relates to 
Police), and from the Evidence Act I of 1872, Act IV of 1884 (Explosives), 
Act II (B.C.) of 1889 (Fisheries), Act II (B.C.) of 1867 (Gambling), Act IV 
of 1879 (Railway), Act IX of 1890 (Railway), Act I of 1882, sections 172, 
173 (Emigration), Act XI of 1890 (Cruelty to Animals), Act XXVII of 
187 1 (Criminal Tribes), and all amending Acts. In this examination the 
use of books will not be allowed. No officer will be permitted to take 
up Law by the Higher Standard until he has passed in that subject by 
the Lower Standard. 

The marks to be assigned to the examination in Law, the proportion 
required for passing by the different standards, and the time allowed for 
each paper, are set forth in Appendix IV. The same information as 
regards the examination in Languages will be found in Appendix V. 

32. Police Officers transferred to the Executive Service, or who 
desire such transfer, will be required to satisfy the same tests as those 
prescribed above for officers of the Eexcutive Branch of the Provincial 
Civil Service, subject to the exception noted below. 

33. When such an officer has already passed by either standard in a 
language, the pass will be accepted as sufficient- to that degree. 

34. Any officer so transferred who has passed in Law by the Lower 
Standard (as hitherto required for the Police) will be required to pass for 
the Lower Standard in the general papers of local laws, etc. • He will be 
exempted from examination in the Criminal Codes prescribed for the 
Lower Standard if he so desire ; but if he elects to pass, such pass will be 
taken into account in his favour. 

35. Such officers who have passed by the Higher Police Standard in 
Law will still be required to pass in both law papers prescribed in 
paragraph 17 above, the term " law " including Revenue and General law. 

Section IV, — Officers of other Departments to whom these Rules 
have been made applicable, 

36. Officers of the Opium Department will be examined, after 
admission to the Department, in the subjects mentioned in Government 
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orders No. ii57G- of 28th October 1872, as amended by Govern- 
ment orders No. 2504-Opium, dated the 17th July 1893, to the address of 
the Secretary, Board of Revenue, particulars of which are stated in 
Appendix VII. 

37. Forest officers will be examined, after admission to the Depart- 
ment, in the subjects mentioned in sections 72, 73, 74, y6^ 77 and 78 and 
Appendix V of the Forest Department Code, 4th edition, particulars of 
which are stated in Appendix VIII. 

38. The rules regulating the Departmental Examination of Canton- 
ment Magistrates are contained in Appendix IX. 

39. Officers of the Public Works Department will, after admission ' 
to the Department, be examined in Law once a year, as directed in 
Government Resolution No. 44T.E., dated the 31st May 1894, which is 
printed in Appendix X. 

40. For the examination of officers in cases^ a case not being of 
special difficulty should be selected by the President of the Local 
Examination Committee. In selecting a case it should be remembered 
that Officers will only, exercise magisterial powers under Act III (B.C.) of 
1876 (Bengal Irrigation Act). The local Committees will merely state 
their opinion on the merits of each candidate's judgment and not transmit 
this part of the proceedings. The case selected shall be in the Court 
vernacular of the district in which the examination is held. 

Section V. — Miscellaneous, 

41. Officers attending these examinations will be allowed travelling 
allowance, subject to the rules laid down in Section IV, Chapter L, of the 
Civil Service Regulations. 

42. No appHcation, from any junior officer liable to examination, for 
privilege leave or leave on private affairs, will be entertained if the follow- 
ing half-yearly examination, takes place before the expiry of the leave 
applied for, unless the application specifies that the applicant will attend 
the examination. 

43. If such leave is applied for, and the application from such an 
officer is submitted to Government, it should be stated that he is liable to 
pass an examination, and that the next examination will be held within 
the period of the leave applied for. This will enable the Lieutenant- 
Governor to decide whether, for the reasons stated, the leave should be 
granted ; and, if so, on what conditions. 
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APPENDIX I. 

Laws and regulations in which the examination will be without the aid 
of books. 



£«rulNo. 



Regulatson and Act. 



1. Regulation I of 1793 

2. Ditto VIII of 1793 



3- 


Ditto 


XIIofi8i7 


4. 


Ditto 


I of 1819 


5. 


Ditto 


IIofi8i9 


6. 


Ditto 


VIIIofi8i9 


7. 


Ditto 


VII of 1822 


8. 


Ditto 


IX of 182s 


9. 


Ditto 


XI of 1825 



10. Ditto IX of 1833 



Soliicct or short title 

The Bengal Permanent Settlement 
Regulation. 

The Bengal Decennial Settlement 
Regulation. 

Patwaris. 

Kanungos and Patwaris. 

Resumption of revenue. 

The Bengal Patni Taluks Regula- 
tion. 

Settlement* 
Ditto. 

The Bengal Alluvion and Diluvion 
Regulation. 

Settlement Officers ; Revenue ; 
Malikana Deputy Collect- 
ors. 

)f new lands. 

of 



11. 


Act 


IX of 1847 


Assessment of new lands. 


12. 


n 


XXXI of 1858 


Alluvion. 


13. 


?> 


XI of 1859 


Sales of land for arreai 
revenue. 


14. 


M 


V of i86r 


The Police Act - 


15. 


»t 


I of 1872 


The Indian Evidence Act. 


16. 


M 


I of 1878 


The Opium Act. 


17. 


»> 


VIII of 1885 


The Bengal Tenancy Act 


18. 


i> 


I of 1890 


The Revenue Recovery Act 


19. 


n 


I of 1894 


The Land Acquisition Act 


20. 


99 


II of 1899 


The Indian Stamp Act. 


21. 


n 


VII (B.C.) of 1868 ... 


Recovery of arrears of 
Revenue. 


22. 


M 


VI (B.C.) of 1870 ..• 


The Village Chaukidari Act 


23. 


n 


V (B.C.) of 1875 ..• 


The Bengal Survey Act, 


24. 


n 


VII(B.C.)ofi876 ... 


The Land Registration Act 


25. 


»> 


VII (B.C.) of 1878 ... 


The Bengal E^rcise Act 



Ian4 
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26. 

27. 
28. 


Act 

n 


IX (B.C.) of 1880 •.. 

Ill (B.C.) of 1884 ... 

I (B.C.) of 1895 ... 


The Cess Act.* 

The Bengal Municipal Act. 

The Pubiic Demands Recovery 

Act. 
The Estates Partition Act 


29. 
30. 


99 
AU 


V (B.C.) of 1897 ..• 
Regulations and Acts 



amedeing the above. 
31. The Survey and Settlement 
Manual, 190a 



APPENDIX II. 

Laws and Regulations in which the examination will be 
with the aid of books. 

All unrepealed Acts of the Government of India, Bengal Regulations, 
and Bengal Acts, Circulars of the Bengal Government and the Higb 
Court, and Manuals of the Board of Revenue. 



APPENDIX III. 

ifl) Civil Account Code, Chapters i to 6, 10, 15, 17 to 20^ 29, 30^ 

and Appendix K.t 
{b) The Subdivisional Treasury Rules. 
{c) The Rules of account for Judicial Officers prescribed by the 

High Court. 
{J) The Bengal Treasury Manual. 
{e) The Local Fund Rules. 

Candidates will be reqmM to answer the quettioiis on the Civil 
Aceoont Code without the aid of that book. Reference to the remaining 
books will be permitted during the examination. 

* A knowledge of the principles and general scheme of this law will be 
sufficient Acquaintance with the executive details will not be required. 

t For the lower standard of examination, candidates are required to pass in 
the following chapters of Volume I of the Civil Account Code onlyi viz., Chapters 
i> 3 to 6, 9> I3> I5> i^} 18, 19 to 21, 29 to 31, and Appendix K« 
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APPENDIX IV. 

Table showing the subjects for examituUion in Law and Accounts by each 
Standard^ the maximum number of marks assigned to each, the 
minimum number required for passing, and the time to be allowed 





Maximum 

MARKS. 


Passing marks 




Subjects of.Ex- 
amination. 


S'2 

C/) 


■El 

CO 


ll 

CO 




Time. 


Criminal Codes with 
books 


i6o 




I<X) 


4 


Three hours. 


General law paper 
without book - § of 
questions being re- 
venue and J non- 
revenue 


i6o 


i6o 


6o 


90 


Ditto. 


Paper with books to 
include all laws ... 




i6o 




90 


Four hours. 


Accounts paper 


i6o 


i6o 


8o 


8o 


Three hours. 


Police law 


i6o 


i6o 


I<X) 


90 


Ditto. 



APPENDIX V. 

Rules for the examination of Civil Officers in the Lower Provinces of 
Bengal in the Vernaculars, 

The following rules for the examination of civil officers in the Lower 
Officer, to whom the rui4, P«>vinces of Bengal appljr to all officers of 
apply- the classes specified in them, and to sucli 

others as the Local Government may from time to time direct. They do 
not affect the rules for the encouragement of the study of the languages 
of frontier tribes, a copy of which is given in Appendix VI. 

2. Two grades of examination are recognised : — 
(I) The Higher Standard of examination for civil officers, held 
under the direction and control of the Central Examination 
Committee. 
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"(II) The Lower Standard of examination for civil officers, held 
under the direction and control of the Central Examination 
Committee. 

3 Officers of the Public Works, Education, and Survey Departments 

Officers of the Survey, Educa. ^'^ examined under special rales. In their 

tion, and Public Works Depart- case the Standard specified in grade II will be 

ments. . 

accepted as sufficient, should ihey exception- 
ally have to be examined along with the officers attached to the general 
administration. 

4* No native member of the Executive Branch of the ProviucLil 
Officers of the Executive Civil Service and the Subordinate Civil 
|?yTce %nd %h^e"1rborfi^^i Service is liable to examination in a language 
Civil Service. which is his own vernacular. 

Subject to the above proviso — 

(i) All members of tha above services are required to pass by the 
Higher and Lower Standards in the vernacular of the district 
in which they may be serving. 

(ii) After so passing, if transferred to a district with a different 
vernacular, they will be required to pass in that vernacular by 
the higher standard only within two years of their arrival in 
the district. During this period they will, if otherwise qualifi- 
ed, be considered as eligible for promotion, but after the expiry 
of the two years they will, as long as they remain in the district, 
receive no promotion until they pass in the second language. 

(iii) If, after passing in the second language referred to above, 
they are again transferred to a district where there is a third 
vernacular, they will be required to pass in that vernacular also 
by the Higher Standard only within two years* of their arrival 
in the district. During this period they will, if otherwise 
qualified, be considered as eligible for promotion, but after the 
expiry of the two years they will, as long as they remain, in the 
district, receive no promotion until they pass in the third 
language. 

Officers passing in a third language under this rule will be entitled to 
a reward of Rs. i8o. 

* In the case of officers serving on the date of this notification, the two years 
referred to in the above rule will count from such date. 
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S Meifical olBcen in mil cnploy, if they haTe not already passed 
Speckl ntete Mdicai ^^ ^* Military Hi^^er or Lower Staiidard, 



will be reqaired to pass in the language of the 
district by the standard specified in grade II. 

6. Medical officers io dvfl employ^ who have paswd in one langoage 
under the above rules, if posted to a district where another language is 
the vemaoilar, will be reqaired also to pass in it, but only by a conversa- 
tional test designed to prove their ability to converse with the people and 
be understood by them. 



M^native medlctl ofioer shall be Hafale to emanation la a kagwige wMcfa is 
hb own veraacolai; 

7. The officers named in the margin are required to pass by the 

standard specified in grade I above in two 

Officers required to pMi in _ #• • « 

urobaiKuagcs:— languages, of which Hindustani is one and 

& Aaistant Sopermten* Bengali the Other. In the case of officers 
d«nu of Police. employed in Orissa, the two languages wUl be* 

Hindustani and Uriya. 

7A. Native Inspectors of Police are required to pass by the 
standard specified in grade I in Bengali if their own vernacular b 
Hindustani, and in Hindustani if their own vernacular is Bei^L 

8. Officers generally are required, in the first instance^ to pass in the 
Order in which the huigu. ^^fS^^S^ ^ the district in which they are serving 

«gcs miuft be taken ii|>. by the Lower Standard specified in grade II 

above, before attempting a second language, in which passing by the 
Higher Standard only will be required. 

9. Uncovenanted officers, who have passed in any vernacular at the 
^^ . ,, Native Civil Service Examination, are not re- 

Officera exempt from the ^ ' 

rower Standard of Exami- nmred to pass in it again by the Lower Standard 

iiation. o * 

of departmental examinations, but may go op 
for the Higher Standard In cases where they become liable to this 
examination. 

to. An officer liable to pass two languages when he has passed in the 
langnage of the district by the Lower Standard, as required in rule 8 
above, may present himself fi)r examination by the Higher Standard in 
that language and in the second language, which will be Hindustani in 
the case of those who first qualify in Bengali or Uriya, and in the 
case of those who first pass in Hindustani, Bengali, or, if they be posted 
in Orissa, Uriya. 
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11. Members of the Indiaa Civil Service and the Statutory Civil. 
Case in which a third Service who are of less than 12 years' standing, 

language is compulsory. and have passed in Hindustani and Bengali will, 

on transfer to Orissa, as a condition of promotion to the substantive grade 
of Magistrate, be required to pass in Uriya as a third language. 
Similarly, those who have passed in Hindus tani and Uriya only, will, on 
transfer to Bengal, be required to pass in Bengali as a third language. 
On passing in a third language under this rule, covenanted and statutory 
civilians become entitled to a reward of Rs. 500. 

12. Assistant Superintendents of Police, who have passed in Hindus- 
tani and Bengali under rule 7 of Appendix V above, will on transfer to 
Orissa be liable to pass in Uriya as a third language, and unless they pass 
in it within two years* after then* arrival there, they will not be 
considered eligible for promotion after that period antil they have passed. 
On passing in Uriya they will be entitled to a reward of Hs. 180. 
Similarly, for those officers who have passed in Hindustani and Uriya, 
and are transferred to a Bengali-speaking district, Bengali will be a third 
language to be treated as above. 

12A. Officers of the Indian Civil Service transferred to Bengal from 
Assam, who have completely passed by both standards in that Province 
but have not passed in Hindustani as an optional language, may, if of 
less than twelve years' service, present themselves for examination in 
that language, and on passing by the higher standard, shall be entitled to 
a reward of Rs. 500. 

13. The examination specified in grade I above and the Lower 
Standard of examination specified in grade II above will be held under 
the rules for the conduct of the departmental examination of civil officers, 
and under the direction and control of the Central Examination Committee 
in Calcutta. 

The following are the tests prescribed for the two grades of examina- 
tions : — 

Grade L — The Higher Standard of Departmental Examination, 

A, — Reading current handwriting in the vernacular, t 
A document of the more difficult description of office papers, selected 
and lithographed by the Central Examination Committee, shall be trans- 

* In the case of officers serving on the date of this notification, the two years 
referred to in the above rule will count from such date. 

t The Hindustani paper will be in the Kaithi character for all officers except 
Opium Officers of the Benares Agency, for whom special rules have been prescribed 
(vide Appendix VII). 

8 
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Qterated* into th« Roman character according^ to tke Hunteriaii or 
Wibonian tyitem. Special marks will be assigned for the correct use 
of this system. 

B.—Pi written translation from the vernacular into English. 

The same document shall also be translated into English correctly. 

C,^^\ written translation from English into the vernacuUr.t 

An English judgment or other official document of a somewhat 
difficult nature, selected by the Central Examination Committee, shall be 
translated into the vernacular without assbtance, and in a generally 
correct manner. 

A— Dicution from English into the vernacular. 

An English report or other official paper of some difficulty shall be 
translated into the vernacular and dictated off-hand fluently and intelli- 
gibly, and the translation written down by a clerk exactly as dictated. { 

^.—Conversation in the vernacular. 

The examinee shall be tested in conversation with several natives in 
such a manner as to satisfy the local Committee of his power of malrin g 
himself understood by them, and of explaining himself with clearness and 
sufficient propriety in the vernacular in an argument or topic of some 
difficulty, such as may occur in official business. 

The maximum and the pass marks assigned to each branch of the 
examination, and the time allowed for the papers, are subjoined : — 



Subjects of examination. 



Transliteration . . . ^ 

Translation from f^"*^ P^P®**- 
Vernacular ...j 

Ditto from English 

Dictation ditto 

Conversation ... 



Maximum 
marks. 



20 

20 
20 
20 
20 



Passing 
marks. 



10 

10 
10 
10 
10 



Time. 



One and-a-half 
hour. 



Two hours. 
Half an hour. 
Ten minutes. 



♦ For the rules for transliteration, see circular order Na 311, dated the 20th 
March 1894, issued by the Central Examination Committee. 

t The Hindustani paper will be in the Kaithi character for all officers except 
Ofnum Officers of the Benares Agency, for whom special rules have been prescribed 
{vide Appendix VH). 

X The words dictated by the examinee may be recorded by the clerk in any 
e^i^cter. 
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Grade II.— The Lower Standard of Departmental Examination. 
For this examiiiation the tests shall be the same as the above, bat the 
papers shall be less difficult. The proportion of marks to be obtained 
in order to pass, and the time allowed for the papers, shall be the same 
as for the Higher Standard above described. The principal object 
of this examination shall be to test the proficiency for practical purposes 
of the examinee in such language. 

14. No native officer (these rules notwithstanding) shall be liable to 
examination in a language which is his . own vernacular. The Commis- 
sioners or Heads of Departments submitting the lists of intending 
examinees under rule 5 of the Rules will consider each case, and, on 
satisfying themselves, may exempt the candidate from examination in 
such language, reporting their reasons for doing so to Government 

15. No reward shall be paid to any native officer for passing in any 
language with which, from his birth or education, he is naturally familiar, 
or which is closely allied to his^ vernacular language. For the purposes 
of this rule Bengali and Uriya will be considered to be closely allied 
languages. 



APPENDIX VI. 

Rules for the encouragement of the study of the languages of Frontier 
Tribes mentioned in, paragraph i of Appendix V, 

The following are the rules sanctioned for granting rewards to civil 
officers in Bengal for proficiency in the languages of frontier tribes. 

2. A reward of Rs. 1,000 will be g^ranted to any Member of the 

Indian Civil Service, Deputy Commissioner, Deputy Collector, District or 

Assistant Superintendent of Police. Civil Surgeon, or Medical Officer, 

whether European or Native, who shall pass by the prescribed standard 

an examination in any one language, in any of the 

roup .— o^or^^j^n a, g^ups of languages noted in the margin, provided 

" "*~^^S PaSji' that the language is spoken within the district 

„ III.— K^onjl of where the officer is at the time employed, or by 

„ ^^•'~™j!'*|hu^ tribes conterminous to it with whom he has 

„ v.— K «^^»^ o ' official relations. A second reward will in no 

case be given to an officer for proficiency in a 

second language of the same group. The grant of a reward is in every 

case subject to the condition that it will not be allowed to a native 

candidate for passing an examination in any language with which, from 
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his birth or education, he b natQrally familiar, or which is dosely allied 
to his Temacular language. 

3. The examination shall be condncted bj a local Committee to be 
specially appointed by Government on each occasion. 

4. The tests which a candidate for the above reward must undergo 
are as follows : — 

(a) He must be able to converse freely with the people of the tribe 
in whose vernacular he may wish to qualify to understand 
and to make himself understood by them. 

(Jf) He most write down in the English, or the Bengali, or Hindi 
character sentences spoken in the tribal language by one of 
the tribe, or a conversation held between two of them, and 
must explain it correctly in English. 

{c) He most without assistance translate from English or his 
mother-tongue into the tribal language (writing it in either 
the English, or Bengali, or Hindi character) sentences not of 
a more difficult nature than those described in clause {b). The 
translation must be substantially correct and intelligible when 
read to a native in whose language it might be written. 

5. These rules will not affect those prescribing the rewards to which 
junior civilians, who succeed in passing High Proficiency and Honours 
examinations in certain specified languages, will be entitled. 



APPENDIX VII. 

1. After admission into the Opium Department, Assistant Sub- 
Deputy Agents in the Bihar and Benares Agencies are subject to a 
departmental examination which will be held under the control of the 
Central Examination Committee. 

2. "An examination will be held for the officers of both Agencies 
twice a year, in June and in November, on dates to be proposed by the 
Agents, at Bankipore or at Ghazipur, under a Local Committee : this 
Committee will consist of one or both Opium Agents, the Sub-Deputy 
Opium Agent of Patna or Ghazipur, and a native Civil Officer to be 
selected by the Commissioner of Patna or Benares, according as the 
examination is held at one or the other of these places." 

3. The Central Examination Committee will arrange before each 
examination to set question-papers in communication with the Principal 
of the Sibpur Civil Engineering College. 
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4. The Opium assistants will be required to pass in the following 
subjects necessary for their practical work : — 

(i) Opium Laws. 

(2) Surveying. The examination in this subject will be conducted 

partly by written questions and partly by a practical test. 

(3) Language of the district in which they may be serving. 

5. Candidates may be asked to answer questions in Chemistry and 
Botany so far as these subjects are embodied in the Opiinn Manual. 

6. The text-books prescribed for these subjects are as follows : — 

(i) Opium Laws. — Opium Manual prescribed by the Board of 

Revenue, and Act I of 1878. 
(2) Surveying. — Clance/s Aid to Land Surveying (small edition). 

7. In the examination in Language separate papers will be set in 
the same way as is done in the case of Lower Standard Hindustani 
papers for Assistant Magistrates and others, specified in grade II, 
Appendix V. 

Assistants in the Benares Agency will ordinarily pass in Urdu 
(Persian character) and Hindi (Nagri character), and the Assistants in 
the 'Bihar Agency in Hindi (Kaithi character). Assistants are liable to 
transfer from one Agency to the other. On such transfer, if otherwise 
qualified, they will be considered as eligible for promotion without 
passing in the vernacular of the Agency to which they have been trans- 
ferred for a period of two years from the time of their arrival in the 
Agency to which they h?ive been transferred. After the expiry of that 
period they will not be eligible for-^promotion until they pass in the 
vernacular of the Agency. 

8. The table showing the subjects of examination in Opium Laws atid 
Surveying, the maximum number of marks assigned to each, the minimum 
number required for passing and the time allowed is subjoined : — 



Subjects of examination. 


Maximum 
marks. 


Pass 


Time. 


Opium Laws ... 
Surveying — 
Practical test ... 
Written examination 


120 

40 
80 


60 

20 
40 


3 hours. 

1 hour. 

2 hours. 



For examination in Languages — vide Appendix V. 
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9. The rules for the conduct of departmental examinations of 
Assistant Magistrates and others are, as feu* as practicable, applicable to 
the examinations of Opium Officers. 

10. The Central Examination Committee, after perusing the reports 
and the examination papers with the assistance of the examiners who set 
the papers, will report to Government the names of such officers as in 
their opinion have passed, noticing specially the subjects in which they 
passed. 



APPENDIX VIII. 

The following rules regulate the examinations of Forest Officers in 
the provinces under the Lieutenant-Governor of Bengal : — 

1. Officers of the Forest Department in Bengal will be required to 
pass in both the grades referred to in rule 2, Appendix V, in Bengali 
or Hindustani, according as the one or the other is prescribed for each 
officer by the Conservator, with the sanction of the Lieutenant-Governor, 
under section 73 of the Forest Department Code. The examinations 
will be conducted under the orders of the Central Examination Com- 
mittee, Calcutta, at the several local centres, as provided for in the 
foregoing examination rules. Special papers will, however, be -prepared 
for Forest Officers, in which technical judicial terms will be avoided and 
such terms substituted as bear directly on Forest work. 

2. A Forest Officer passing the above examinations will be con- 
sidered to have fulfilled the conditions as regards examination in 
Languages laid down in section 73 of the Forest Department Code, 
4th Edition, for the purpose of promotion to the higher grades. The 
examinations passed by Forest Officers in Hindustani by the Military 
standard in the other provinces or in Bengal, previous to the issue of 
these orders, will, however, hold good for the purposes of promotion. 

3. The rules prescribed in Appendix V for the conduct of depart- 
mental examaminations of other Civil Officers will, as far as practicable, 
be applicable to the examinations of Forest Officers. 

4. Forest Officers will be allowed to present themselves for examin- 
ation in any " principal " language of their province by both the Lower 
and the higher standards at the same time with the permission of the 
Conservator of Forests : an officer who passes in either of the papers 
will be held to have qualified for the Lower Standard, but passing marks 
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must be obtained in both sets of papers to qualify for the higher 
Standard. 

5. The examinations in the Land Revenue systems of Bengal, in 
Forest Law, and in Forest Procedure and Accounts will be conducted 
as follows : — 

(^i) Written Examinations, 

The papers are set by the Central Exmination committee in 
communication with the Conservator of Forests, and the following table 
shows the particulars of marks assigned to each subject and time 
allowed : — 



Subjects of Examinations. 


Maximum 
marks. 


Passing 
marks. 


Time allowed. 


Land Revenue systems of 
Bengal 

Forest Law ... 

Forest Procedure and 

Accounts ... 


100 
100 

100 


60 
60 

60 


Two hours. 
Ditto. 

Ditto. 



' For examination in Languages — vide Appendix V. 

{b) Oral Examinations, 

The questions are set by the Conservator of Forests. The answers 
of each examinee are taken down in writing by, or under the im- 
mediate superintendence of, a member of the Local Examination Com- 
mittee ; and are forwarded (under their joint signatures) in a registered 
cover on the day of the examination to the Conservator of Forests, who 
will adjudge the marks to be allotted on the system in force for the 
written papers. 

A total of over 160 marks, gained on both the papers in the written 
and oral examinations together in any one of the three subjects will en- 
title the examinee to a certificate of having passed " with credit " in that 
subject, and a total of over 180 marks to a certificate of having passed 
" with great credit *' provided that no examinee can be held to have 
passed " with credit " in any subject, if no marks are allotted for the 
answer to any one of the questions set in that subject either in the written 
or in the oral examination. 
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6. The Central Examination Committee, after perusing the reports 
of the Local Committees and the answer-papers in the written examin- 
ations with the assistance of the examiners who set the papers, will 
report to Government the names of such officers as in their opinion have 
passed noticing specially those who have passed " with credit " or " with 
great credit " in the land Revenue systems of Bengal, in Forest Law, 
and in Forest Procedure and Accounts. 

7. " The above rules should also apply to Forest Rangers who are 
permitted, at their, option, to appear at the examinations mentioned in 
section 72 of the Forest Department Code." • 

Rules of the Forest Code applicable to the examination of Forest 
Officers in Bengal. 

Section 72. — ^The examination for Assistant Conservators, 2nd grade, 
Examination to be passed ^nd for Extra Assistant Conservators, 4th grade, 
by the Forest Officers. referred to in sections 37 and 44, will be in the 

following subjects : — 

A. — Vernacular by the Higher Standard in a "principal" 
language of the province in which an officer is serving, 
unless (in the case of an Extra Assistant Conservator), he 
be a native of that province of pure Asiatic Extraction. 

B. — Land Revenue. 

C. — Forest Law. 

D. — Procedure and Accounts. 

8. The following are the rules sanctioned under Article 75 («V) of the 
Forest Department Code for the grant of rewards to officers of the 
Forest Department of the rank of Extra Assistant Conservator and 
upwards, serving in the provinces under the Lieutenant-Governor of 
Bengal, for passing, with the permission of the Local Government pre- 
viously obtained under Article 74 of the Code, examinations in optional 
languages, as defined in the last-named article. 

1. For the purposes of these rules, optional languages include — 

{a) The languages of frontier tribes, a list of which is given in the 

margin of paragraph 2 of Appendix VI. 
(b) Uriya. 

2. The examination in languages of frontier tribes will be conducted 
in accordance with Rules 2, 3 and 4 of Appendix VL Subject to the 
limitations laid down in Rule 2 of the said Appendix, a reward of 
Rs. 1,000 will be granted to any officer, to whoni the present rules apply, 
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who passes in any such language according to the tests prescribed in 
Rule 4 of that Appendix. 

3. The examination in Uria will be conducted in accordance with 
Rules 2 and 13 of Appendix V. subject to the limitation laid down in 
Rule 15 of the said Appendix, the rewards specified below will be 
granted to any officer, to whom the present rules apply, who passes in 
that language, according to the tests prescribed in Rules 2 and 13 of 
that Appendix : — 

(t) Rupees 250 for passing by the Lower Standard of Departmental 
Examination. 

(it) Rupees 500 for passing by the Higher Standard of Depart- 
mental Examination, provided that if the prescribed reward 
of Rs. 250 has already been drawn by an officer under clause 
(t^ of this rule, an additional sum of Rs. 250 only shall be 
payable when the Higher Standard is passed by the same 
officer. 

The Examination Board, or Boards, will be appointed by Local 
Government, and should include a Forest Officer. 

A,-— Languages. 

Principal and optional , Section 73-— For the purposes of this Code 

languages. languages are divided into— 

(i) Principal, 
(ii) Optional. 
The following statemet shows the languages held to be " principal ** 
in each province : — 

No. Province. Principal lan^;iiages. 

/ Bengali. 
I Bengal. ...\ Hindustani. 

♦ * * ♦ * 

Nothing in section 37, 44 or 72 is intended to prevent an Assistant 
Conservator of the 2nd grade, or an Extra Assistant Conservator, from 
presenting himself for examination by the Lower Standard in any 
principal language of the province. 

Examinations will be held both in the Lower and Higher Standards, 
and will be conducted in accordance with such rules as may from time to 
time be promidgated by Local Governments, with the previous sanction 
of die Government <^ India. 
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In the case of those provinces in which two languages are entered 
as " principal," the Conservator ^may, with the sanction of the Local 
Government, prescribe in which of the two languages any officer will be 
required to pass. 

B, — Lomd Revenue, 

Section 76. — ^The examination will be written and oral. The written 
examination will ^comprise not less than six 
questions on the laws and subjects discussed in 
Baden-Powell*s " Short Account of the Land Revenue and its adminis- 
tration in British India," (in one volume,) and the Chapters which refer 
to the system of the province in which the officer is serving. « 
C — Forest Law, 

Section 77. — ^The examination will be similar to that in Land Revenue, 
and will be both written and oral, the questions being onrthe laws and 
subjects discused in Baden-Powell's " Forest Laws." 
D. — Procedure and Accounts, 

Section 73. — ^The examination will be written and oral, and will 
embrace the Forest Code, the Civil Service Regulations and the rules 
regarding the general conduct of business in the Forest Department 
The use of books will be allowed. 



APPENDIX IX. 

Examination of Cantonment Magistrates, 
The following rules regulate the departmental examination of Canton- 
ment Magistrates in the provinces under the Lieutenant-Governor of 
Bengal : — 

1. An officer who has not passed the preliminary examination will 
not be appointed to act as a Cantonment Magistrate for a period of more 
than three months, unless in exceptional circumstances. 

2. An officer who passes the preliminary examination will be eligible 
for appotntment as a Cantonment Magistrate on probation, but will not 
be confirmed or vested with full magisterial powers until he has passed 
the higher standard examination. 

3. Any officer who may be appointed to act as a Cantonment 
Magistrate without having passed the preliminary exatnuiation will be 
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required to pass the lower standard examination, and if he fails to do so 
at the first opportunity, he. will be liable to revert to mjlitary duty. 

4. The preliminary examination will be held equivalent in difficulty 
to the corresponding portion of the lower standard examination, for 
Junior Civilians in the following subjects, viz : — 

• (i) The Indian Penal Code. 

(2) The Code of Criminal Procedure. 

(3) The Indian Evidence Ac. 

(4) The Mufasal Small Cause Courts Act. 

(5) The'chapters and-'sections of the Civil Pro- 

cedure Code mentioned in the first 
schedule to Act X of 1888. 

(6) The Police Act. \ ^ 

(7) The Cantonments Act and Rules. /Without books. 

5. For the higher standard examination a harder paper will be set 
on the above subjects, omitting the Cantonments Act and Rules. 

6. An officer who has not, in qualifying for appointment to the stafiT 
corps, passed by the higher standard in the vernacular of the district in 
which he is employed will be required to do so before he is declared to 
have fully passed by the higher standard examination. 

7. A Cantonment Magistrate failing to pass the higher standard 
examination within 18 months after joining his appointment will be 
liable to forfeiture of the appoiniment and remand to military duty. 

8. A Cantonment Magistrate who has passed the language examin- 
ation in one province or district, will on transfer to another province or 
district be required to pass by the higher standard in the language of 
the province or district to which he is transferred. Should he foil to pass 
this examination within 18 months of his transfer, he- will be entitled 
to no increase of salary until he does pass. 

9. The examinations will be conducted under the> direction and 
control of the Central Examination Committee, and will take place at the 
same time with the half-yearly departmental examinations of Assistant 
Magistrates and others. The centres of examination win ordinarily be 
Calcutta and Bankipore, but any others may be fixed by the Central 
Examination Committee if considered necessary. 

10. Separate papers in law will be set for Cantonment Magistrates.. 

11. The following table shows the particulars of marks assigned tx> 
each subject and the time allowed : 
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Maximum 

MARKS. 


Passing marks 




Subjects of Ex- 
amination. 


n 


ll 

SI 


h 


ll 

CO 


Time allowed. 


I 


2 


3 


4 


5 


6 


Paper, with books 
(Penal Code, &c.)... 

Di^ Ditto ... 

Paper, without books 
(CAtttonments Act 
and Ruled. 


i6o 
i6o 


• •• 

i6o 

• •• 


90 
90 


90 


Three boars. 
Four hours. 

Three htMum 



N,B. — For examination in langaages, tfide appendix V. 

12. In languages the same papers will be set for Cantonment Magis- 
trates as for Assistant Magistrates and others. 

13. The rules for the conduct of the departmental examination of 
Assistant Magistrates and others are, as far as practicable, applicable to 
the examination of Cantonment Magistrates. 



APPENDIX X. 

No. 44T.— E., dated Darjeejing, the 31st May 1894. 

RESOLUTION— By the Government of Bengal, Public 
Works Department 

ExaminaH^H in Law to be passed officers of the Works Depart- 
mettt serving in Bengcd. 

Read— 

Notification No. 221 ot the 15th June 1891. 

I. The Lieutenant-Governor has had under consideration the (M*ders 
quoted above, imder which officers in the Irrigation Branch of the 
Public Works Department are required to pass an examination in 
lait before being invested with magisterial powers. These orders 
apply only to officers who joined the Department after the ist <tf January 
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l88f. Ill th6 fiotification referred to, no disqualification i$ atMched to 
officers who do not pass further than that preference is to be given ix> 
passed officers for the charge of an Irrigation Division. 

2. Assistant Engineers are now Ordinarily attached to the Irngatioa 
Branch on appointment, and it is desirable that all officers employed ift 
the Public Works Department in Bengal shall be qualified to take charge 
of an Irrigation Division. The Lieuienant-Govemor has therefore deter- 
mined that all Assistant Engineers employed in Bengal shall whether 
they have or have not been invested with magisterial powers, be required 
to pass the examination in Law, parts A, B, and C, as shown in the 
appendix to this Resolution, before being promoted to be Executive . 
Engineers, 3rd grsde, permanent rank. 

3. The following officers, who are required under this Resolution or 
under the former notification to pass the exemination, are exempted to* 
the extent specified :— 

Mr. C. A. White .., Exemped from part C. Will be required 

to pass in parts A and B before 
being promoted to Executive 
Engineer, ist grade. 
„ H. H. Amott ..• Exempted from part C. 

„ H. Barlow .,A Will be required to pass the examin- 

„ T. H. Clowes ... J- ation before being promoted ta 
„ H. H. Green ... j Executive Engineer, 2nd grade. 

„ C. P. Warde ... Examination optional. Exempted if he 

so desires. 

4. The following officers, who arc now Executive Engineers, w^re 
&t>pointed to the Department after the ist of January 188 1, but have 
throughout their service been employed in the Roads and Buildings 
Branch of the Public Works Department, and they are accordingly 
exem{>ted from passing the examination :^-Mr. B. K. Finnimore, Mr.. 
M. Hi Jackson and Mr. E. R. Gardie. Mr. C. H. deMello was appointed 
to the Department previous to the ist of January 1881, and though not 
yet promoted to be an Executive Engineer, permanent rank, is exempted 
under the former notification. 

5. Upper Subordinates who have received permission from their 
Superintending Engineer may appear at paper A of the eximation in Law. 
By passing they will be considered as increasing their chances of promo-^ 
tion, and subordinates who pass this exailnination will, if placed in charge 
of irrigation Subdivisions, be vested with the {towers of a canal officer. 



Digitized by VjOOQIC 



50 MAGlSTItATBS' COURT MANUAL. 

6. All ziUadars will be required to appear at the examination in paper 
A till they pass. Those appointed to the Department after the ist April 
1891 will not be promoted until they have done so. 

I. The examination in Law will consist of two papers without books 
(A and B), and an examination in cases (C). It will be conducted under 
the direction of the Central Examination Committee, and will take place 
at the same time as the half yearly departmental examination of Assistant 
Magistrates and others. 

A. 

The first paper will comprise — 

(i) Cattle-Trespass Act, I of 1871, as amended by Act I of 1891. 
(ii) Bengal Irrigation Act, III (B.C.) of 1876. 
(iii) Indian Penal Code (Act XLV of i860). 

Chapter II, sections 6, 21, 37, 38, 51 and 52. 



Ill, 


99 


53, 60 and 64 to 70. 


IV, 


99 


76 to 85. 


V, 


99 


107 to 109. 


X, 


99 


172 to 175, 178 to 181 and 186 
to 188. 


XI, 


99 


191 to 193, 224 and 228. 


XVII, 


99 


425 to 440. 



Ov) Evidence Act (I of 172 as amended by XVIII of 1872). 
Chapter I, sections i, 3 and 4. 

„ II, „ 5 to II, 13 to 16, 24 to 30» 32 to 

39, 43, 47 to 499 53 and 54. 

„ IV, „ 59,60. 

„ V, „ 61 to 65, 67, 739 79 839 87 and 9a 

„ VI, „ 91 to 93 and 98. 

„ VII, „ loi to 106. 

„ IX, „ 118 to 127, 129, 132 and 133. 

„ ' X, „ 137 to 155, 159, 161 and 165.. 

(v) Criminal Procedure Code, Act X of 1882. 
Chapter I, the whole. 

„ II, sections 6, 10, 11, 12 and 17. 

„ 1119 9. 289 29, 32, 33» 359 37 and 40. 

„ IV, „ 42, 43 and 45- 

„ V, „ 46 to 53, 57, 60, 61, 64 and 65. 

„ VI, the whole. 

„ VII, sections 94, 06 and 104; 
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Chapter IX, section 127. 

„ XIV, the whole. 

„ XV, sections 177, I79, 180, 182, 183, 186, i87> 

191, 192 and 195. 
„ XVI, the whole. 

XVII, „ 

M XIX, ), 

»» XX, ,9 

M XXI, „ 

„ XXIV, sections 340^10 347/349 to 352* 

„ XXV, the whole. 

„ XXVI, sections 366, 367, 369, 371 and 372. 

„ XXXIII, „ 384 to 389, 397 and 400. 

„ XXXI, „ 407, 418 to 433> 4^6 and 430. 

„ XXXIII, section 435. 

„ XXXV, sections 443, 445 and 453. 

„ XXXV, „ 476, 480, 481, 482, 484, 485, and 487. 
„ XXXVIII, section 495- 

„ XXXIX, the whole. 

„ XL, sections 503, 505 and 506. 

„ XLI, „ 511 and 512. 

„ XLIII, „ 517 and 518. 

„ XLIV, section 528. 

„ XLV, sections 529 to 531, 535 and 537. 

„ XLVI, „ 540, 543 to 545, 547, 548, 555 and 556, 
(vi) Circular order of the High Court (Criminal), No. 6, dated loth 
November 1890, sections I and II. 

B. 

The second paper will comprise — 

(i) Canals Navigation Act, V (B.C.) of 1864. 

(ii) Land Acquisition Act, I of 1894, parts I to VI. 

(iii) Drainage Act, VI (B.C.) of 1880. 

(iv) Embankments Acts XXXII of 1855, VII (B.C.) of 1866, and 

II (B.C.) of 1882. 
(v) Rules made under these Acts. 

C. 

2. The examination in cases will be conducted as follows : — 
The record of a case, such as ordinarily comes before a canal officer 
exercising magisterial powers^ in which the evidence has been rocbrded 
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in the vernacular, will be read out by a native effidaL Where possible, 
the case will be read to each candidate separately, or to small batches. 
TJie candidate must write notes of evidence as the reading proceeds, as 
he would do were he actually trying the case At the conclusion of the 
case the candidate, who may refer to his books, must write (Europeans in 
English, natives of India in Hindustani, Uriya, Bengali or English as they 
prefer) a judgment on the question or questions at issue, with a statement 
of reasons. 

3. Officers will be allowed to pass separately in either of the papers 
A or B or in the case C. Passing marks in each subject will be 50 
per cent. 

The following table shows the particulars of marks assigned to each 
"subject and the time allowed :— 



Subjects of examination. 


Maximum 
marks. 


Passing 
marks. 


Time allowed. 


' , 


2 


3 


4 


Law paper *• A" 

won- 
„ 

Examination in cases 


120 
120 
120 


60 
60 
60 


Three hours. 

Ditto. 

To be determined by 
the Local Examina- 
tion Committee. 



For examination in Languages — vide Appendix V. 



APPENDIX XII. 

RosoluHon No, jiiiA,^ dated the 4th July iSgi^ regarding the admissioH 
of special Deputy Collectors and Sttb-Deyuty Collectors iQ the 
Departmental Examinations, {Extract paragraphs y to g,) 



7. In these circumstances, the Lieutenant-Governor considered it 
desirable to lay down as an inflexible rule that all Special Deputy 
Ck^lectors shall be required to appear at the departmental examinations 
under the same conditions as Dqmty Magistrates and Deputy Collectors 
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of the Provincial Service. If they do not pass these Examinations within 
the time prescribed from the date on which it is made compulsory on 
them to appear, they must be reduced to their permanent appointments 
as Sub- Deputies. 

8. In regard to Sub-Deputy Collectors also it is now laid down that 
they shall be required to appear at the examinations under similar condi- 
tions. In their case, however, the rule can only be enforced, in the first 
instance, with considerable exceptions. It cannot be applied to the 
senior officers of the service, who have reached an age when they cannot 
be expected to pass examinations. Nor would it be fair to extend the 
rule to officers who, at the date of the present .orders, have been confirmed 
in their appointments. For such officers, therefore, the examinations will 
be optional. But it must be distinctly understood by all who are con- 
cerned that if they do not succeed in passing at least the Lower Standard 
of examination, they will not be eligible for promotion to the grade of 
Special Deputy Collector. It is optional for them to compete at the 
examinations, or not, as they please ; but if they have not passed the 
Lower Standard, they will be passed Over for promotion. There is no 
need, however, to make any exception in the case of officers who have 
not yet been confirmed in their appointments or are still probationers 
in the service, and for such officers the Lieutenant-Governor is now 
pleased to decide that it shall be compulsory on them to appear, at the 
examinations. The following orders are applicable to their case : — 
They will not be confirmed in any grade higher than that of the fourth 
grade of Sub-Deputy Collectors until they have passed the Lower 
Standard of examination, and they will not be confirmed in any grade 
higher than the third grade until they have passed the Higher Standardly 
Their position in these grades will primarily depend on the date on which 
they are declared to have passed, and their eligibility for substantive 
pro tempore promotion will (other things being equal) be regulated 
accordingly. If they fail to pass their examinations within the prescribed 
periods, they will be liable to lose their ^ippointments Under the samfe 
conditions as now apply to Officiating Deputy Magistrates and Deputy 
Collectors. 

9» All Sub»Deputy Collectors, for whom the examinations are now 
declared to be optional, will be required to send in their names as intend* 
ing candidates through their District Officer and Commiisioner to the 
Under-Sectretary to Government In the Appointment Department, at 
least two months before the date which is ordinarily fixed for holding th^ 
half-yearly examination. If they neglect to comply with this rule, they 



Digitized by VjOOQIC 



54 magistrates' court manual. 

will not be allowed to appear. The names of those officers for whom 
the examination is obligatory will be included in the half-yearly lists of 
those who are liable to appear at the examination without any further 
representation on their part. 

H. J. S. Cotton, 
Chief Secy, to the Govt, of Bengal. 



13. Cr. P. C. (i) The Local Government may place any 
Pd t M * - Magistrate of the first or second class in 

trate in charge of sub- charge of a subdivision, and relieve him of the 
division. , 

charge as occasion requires. 

(2) Such Magistrates shall be called Subdivisional Magistrates. 

(3) The Local Government may del^ate 
toEdl^?MaS^'S" its powers under this section to the District 
Magistrate. 

14. Cr. P. C. (i) The Local Government may confer upon any 

person all or any of the powers conferred or 
Spe<^ Magistrates. 

•^ conferrable by or under this Code on a Magis- 

trate of the first, second or third class in respect to particular class 
or particular classes of cases, or in regard to cases generally, in any 
local area outside the presidency towns. 

^ (2) Such Magistrates shall be called Special Magistrates, and 
shall be appointed for such term as the Local Government may by 
general or special order direct, 

(3) With the previous sanction of the Governor-General in 
Council, the Local Government may delegate, with such limitations 
as it thinks fit, to any officer under its control the power conferred 
by sub-section (i). 

(4) No powers shall be conferred under this section on any 
police-officer below the grade of Assistant District Superintendent, 
and no powers shall be conferred on a police-officer except so far as 
may be necessary for preserving the peace, preventing crime, and 
detecting, apprehending, and detaining offenders in order to their 
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being brought before a Magistrate, and for die performance hj the 
officer of any other duties imposed upon him by any law for the time 
being in force. 

S. 15, Cr. P. C. (i) The Local Government may direct any 
two or more Magistrates in any place outside 
trat«!^ ^ ^^ ^^® presidency-towns to sit together as a Bench^ 

and may by order invest such Bench with any 
of powers conferred or conferrable by or under this Code on a Magis- 
trate of the first, second or third class, and direct it to exercise such 
powers in such cases or such classes of cases, only, and within such 
local limits, as the Local Government thinks fit. 

(2) Except as otherwise provided by any order under this section, 
Powers, exerciseaWe every such Bench shall have the powers con- 
s^to^cti^"~ °' ferred by this Code on a Magistrate of the 
highest class to which any one of its members, 
who is present taking part in the proceecKngs as a member of the 
Bench« belongs^ and as far as practicable shall, for the purposes 
of this Code, be deemed to be a Magistrate of such class. 

A Bench with the powers of a Magistrate of any ckkss is to be regarded 
as a magistrate of that class and therefore an appeal lies under s. 407 
from a conviction by a Bench of Magistrates. Empress v, Narayanasami^ 
9. Mad. 36. A Bench of Magistrates invested with first class powers 
cannot try a case triable by a first class ms^strate when one of the 
numbers of the Bench is present and he personally wa^ invested with 
inferior powers. In re Barada Prosonno Chuckerbuttyy 2 C. L. R. 348. 
See also Qnesn v, Bebbeki PathaJsy 21. W. R. Cr. 12. 

S. 16, Cr. P. C. The Local ^Government may, or subject to 

Power to frame rules ^^ control of the Local Government, the 

for guidance of Bench. District Magistrate may, from time to time, 

make rules consistent with this Code for the guidance of Magistrates' 

Benches in any district respecting the following subjects : — 

An Honorary Magistrate must be the member throughout the hearin 
of a case otherwise he is not entitled to pass a sentence or gi^ 
judgment. Hardwar Sing^ 20 I. L. R. Gal. 870 ; Emp, v, Bussoppa^ 
Mad.. 394 ; Damriv^ Thakur^ 2^3 CaL 194. See dX^ Emp, v, MtUk 
16 Mad. 4ta 
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(a) the classes of cases to be tried ; 

Complicated cases should not be seat to Benclt, In re Bk^lanaih Sen^ 
I. U R. z Cal. 23. 

(b) th^ times and places of sitting ; 

(c) the constitution of the Bench fbr conducting trials ; 

(d) the mode of settling differences of opinion which may arise 
between the Magistrates in session. 

Bengal Government Judicial Department Resolution dated 28tfa August 

1889 and Circular No. J — i of the same date reproduced below {Vid^ 

p. 3 VoL I of Buckland's Government Circulars 190a) give the history and 
constitution of the Bench Magistrates and the rules framed by Govern-^ 
ment under this section. In 1904 there were 1,657 Honorary Magistrates 
in the area under the supervision of the High Court of Fort William in 
United Bengal as compared with 429 Stipendiary Magistrates. They 
disposed of 4i>709 cases against 1,07,650 cases disposed of by Stipendiary 
Magistrates. 

Rules regarding Honorary Magistral, 
In the resolution of i6th May 1888 the Lieutenant-Governor stated 
Bengal Government judi- his views regarding the desirability of extendig 
Aagusr?M9**and" Circobr the System of Honorary Magistrates which was 
No. J^ » of the same started on vts present footing m the year 1872-73 
*»*«• by Sir George Campbell with a view to the 

education of people in the managen\ent of their own affah^, to the repre- 
sentation of different classes on the l^nch 2wid also to the relief of the 
paid magistracy. 

♦ ♦ ♦ * 

3. Generally it is not desirable that officers of Government should be 
appointed Honorary Magistrates, as in nwst cases their ordinary duties 
would not pemvit them to undertake the additional function which the new 
appointment would entail. This principle will not, however, ei^clude 
medical or ecclesiastical officers^ manager^ of Khas Muhals or Courts of 
Wards Estates or rural Sub-Regfstrars whose assistance as Honorary 
Magistrates will often prove valuable. In appofntilig gentlemen engaged 
m professional and mercantile pursuits regard will be had not solely to 
their qualifications but also to their ability and readiness to devote a 
reasonable portion of their time to the performance of the duties of their 

office Good landlords and retired Qovemment Officers^ wijl^ if willing 

to serve, prove valuable additions to lopaJ Benches,, |n, fleeting ijoenobers. 
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of Benches great care will have to be taken not to choose persons 

living at a distance. 

• ♦ ♦ ♦ 

5. Hitherto the general rule has been that Honorary Magistrates 
should not sit without a Stipendiary Magistrate except for the disposal of 
municipal and conservancy business, although under special orders of the 
ipagistrate exceptions were occasionally made to the rule... In future 
Benches of Honorary Magistrates will ordinarily be independent unless 
in cases (in backward districts) where the consent of Government has 
been obtained to the association with the Bench of a Stipendiary 
Magistrate. 

6. As regards, the powers with which the Benches may be invested 
it will rarely be advisable to vest first class powers to a Bench of magis- 
trates and in no case will such powers be given unless two or more of the 
magistrates composing the Bench have exercised second class powers for 
ipore than one year and they shall only be exercised at sittings attended 
by one of the magistrates so qualified. Similarly second class powers 
should only he given to Benches of which two or more members have 
exercised third class powers for more than one year. Summary powers 
will almost invariably be given to Benches as the procedure to be 
observed by them can hardly be too simple. Honorary Magistrates 
who are fit to exercise first class powers will, as a rule, be allowed 
to sit alone. ^..., The Lieutenant-Governor is particularly anxious that 
endeavours should be made to select gentlemen qualified by previous 
judicial or forensic experience, or respected landholders qualified, to sit 
alone. Many gentlemen, who from their position and antecidents, might 
be unwilling to be members of a Bench trying only petty cases would 
not be averse from giving their assistance as magistrates sitting alone in 
disposing of more important business. 

7. As regards the class of cases to be tried hy Honorary Magistrates 
it should be the rule for District and Subdivisional Magistrates to transfer 
^o Benches only cases which can be tried summarily under ss. 260 and 
261 Or. P. C. and which can be disposed of in one sitting. This does not 
apply to Honorary magistrates sitting singly when the difficulties attendant 
on assenitbling the same Bench for more than one consecutive sitting would 
not be felt. It would be advisable * ♦ to avoid transferring to Honorary 
magistrates living at a distance from Sadar or Subdivisional centres, 
many cases in which the accused will have to be kept in confinement 
during trial or even in cases likely to terminate in a sentence of imprison- 
TO^A Offences, under the fiscal laws should, as a rule, be reserved for 
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Stipendiary Magistrates but complaints under the Municipal, Local Self 
Government, Hackney Carriage and Cruelty to Animak Act and under 
s. 34, Act V of 1861 may ordinarily be taken up direct by Benches of 
Honorary magistrates. 

Remsed rules and instructions for Benches of Magistrates : 

2. The Honorary magistrates will sit in rotation arranged by the 
magbtrate of the district or division but any magistrate not named may 
sit provided he is not personally interested in the case before the 
Bench. 

3. The Bench may hold one or more adjourned sittings if necessary 
for disposal of business or of part-heard cases ; but it shall be open to 
the Bench at the close of its regular sitting either to apply to the district 
or subdivisional magistrate to transfer from their file any unheard cases 
or to postpone them to the next bench day. 

4. The Chairman for the time being of the Bench shall be the 
magistrate of the highest power present at a sitting. Where two ox more 
are of equal powers, the Bench may elect its own chairman, provided 
always it shall be in the discretion of the magistrate of the district to 
appoint the chairman of each sitting or generally 

5. The chairman shall maintain order, conduct the proceedings of 
the court and exercise all the functions on that behalf usually exercised 
by a magistrate when sitting singly. It shall be open to any member of 
the Bench to put any question to the witness either direct or through the 
chairman as the latter may deem advisible and suggest any matter for 
the chairman's consideration. 

6. Each member of a Bench shall "have a voice in deciding admissibi- 
lity of evidence and in the finding and sentence. In a Bench of three 
or other uneven number of members the opinion of the majority shall 
prevail. When the numbers are even, the chairman shall have a casting 
vote. 

7. In the trial of ordinary cases the chairman shall generally 
record the evidence and judgment but such duty may with his consent be 
performed by any one of his colleagues but in every ease the record must 
be signed by each member of the Bench present ♦ * * 

♦ ♦ ♦ ♦ 

9. The Bench may refer any point of law for the opinion of the 
magistrate of the district or divtsimi * * and the magistrate may certify 
his opinion thereon. 
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lo. Magistrates should ordinarily make over to Benches cases which 
are not likely to be of protracted character. 

In page 862 C. W. N. 8, Justices^ Pratt and Hendley held that 
Government has no authority under a. 16 Cr. Pr. to frame these rules. 
But a full Bench of the High Court of Calcutta held in Emperor v, Kali- 
prosonno Roy in March 1906 that the rules were not ultranfires (See 
Statesman, 4th March 1906, dak edition). 

3. Sir Charles Elliott desires to take this opportunity of impressing 

B ead ^'^ magistrates of districts the desirability of 

Government Judicial circu- organising Benches wherever possible, to sit 

larNo. 8645}, dated 30th o e r > 

May 1893, (p. 3 Buckiand's daily ♦ ♦ He would like to see the constitution- of 

Government Circulars 1902). 

Benches organised m such a way that certam 
magistrates should sit regularly on fixed days and the present in- 
convenient system of sending out special summons to attend may be 
avoided. As far as possible the roster will be a permament one and a 
special notice would only be necessary when a magistrate on the roster 
writes to say that he. will be unable to attend and a substitute has to 
be provided. 

♦ * ♦ ♦ 

5. Sir Charles Elliot is aware that in certain places there are two 
Benches sitting— a Municipal Bench and so called Honorary or indepen- 
dent Bench. He considers that the distinction should not be preserved 
and that it would be advisable to amalgamate them ♦ ♦ No Municipal 
Commissioner will henceforth be ex -officio Honorary magistrate. 

The inter-dependence of the above courts is regulated by the 
following substantive law : 

S. 17, Cr. Pr. C. (i) All magistrates appointed under Ss. 12, 13 
and 14 and all Benches constituted under S. 15, shall be subordinate 
to the district magistrate and he may, from time to time, make rules 
or give special orders consistent with this code as to the distribution 
of business among such magistrates and Benches ; and 

(2) Every magistrate (other than a subdivisional magistrate) and 
every Bench exercising powers in a subdivision, shall also be 
Subordinate to the subdivisional magistrate, subject however to the 
general control of the district magistrate. 

(3) All Assistant Sessions Judges shall be subordinate to the 
Sessions Judge in whose court they exercise jurisdiction, and 
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he may, from time to time, make rules consistent with this code 
as to the distribution of business among such Assistant Sessions 
Judges. 

(4) The Sessions Judge may also, when he himself is unavoid- 
ably absnet or incapable of actijig, make provision for the disposal 
of any urgent application by an Additional or Assistant Sessions 
Judge or if there be no additional or assistant Judge by the District 
Magistrate and such Judge or Magistrate shall have jurisdiction 
to deal with any such application. 

(5) Neither the District Magistrate nor the Magistrates or Benches 
appointed or constituted under Ss. 12,. 13, 14 and 15 shall be 
subordinate to the Sessions Judge, except to the extent and in the 
maimer hereinafter expressly provided. 

Bengal Government Police Circular Noa 3060-61J, dated 5th August 
1891 (p. 160 Vol I Bucklaud's Government Circulars 1902) defined the 
points on which the work of subordinate magistrates required the supers 
vision and inspection of the district magistrate : 

** I am to draw attention to paras 185-90 of the Report of the 
Committee appointed by Government to consider the reform of the Police 

of the Provinces, a copy of which has been forwarded with my Corcular 

letter No. 2991 J, of the 28th ultimo. In those paragraphs the Committee 
point out that the faults of the majority of the Subordinate Magistracy 
lie chiefly in the fear of responsibility, dilatoriness and want of thorough* 
ness. The Committee set forth instances of superficiality and want of 
method, which is observed on all sides. Witnessses are detained day 
after day and are made to attend again and again after long intervals to 
the great inconvenience of themselves and to the great prejudice of 
administration of justice. Depositions are frequently recorded in a slip- 
shod and careless manner no attempt being made to distinguish between 
personal knowledge and hearsay or to exclude inadmissable matter. 
Many magistrates do not appreciate that it is one of their duties to exhaust 
every source of inquiry that may appear available and to make good 
deficiencies in the evidence presented in Court but are under the erroneous 
impression that they have only to adjudicate upon such matter as the 
contending parties or the Police choose to set before them. A case is not 
infrequently committed to the sessions without any real necessity, 
because the magistrate will not take it upon him to exercise his own 
judgment. The Committee recommend that those should be considerably 
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more supervision of subordinate magistrates by District magistrates than 
exists at present. There should of course be no interference with the 
judicial discretion of magistrates in the disposal of particular cases but 
the district magistrate should endeavour to secure as far as possible 
punctuality of attendance, method, regularity, promptitude and general 
efficiency in the disposal of business on the part of the staff subordinate 
to him and to assist by judicious criticism and advice. The Committee 
are of opinion that apart from the hearing of appeals and formal inspec- 
tion of offices, there are three ways on which more systematic supervi- 
sion can be exercised. 

(i) by inspection of a return of under-trial prisoners to be submitted 
weekly ; (ii) by inspection of the registers of each court ; (iii) by the 
inspection of a certain number of records. They also suggest that the 
district magistrate should see all appellate judgments and revisional 
orders and take steps to check irregularities pointed out in them. 

2. Sir Charles Elliot agrees with the opinion of the Committee 
expressed above and with the recommendations made therein. He now 
desires to lay down rules to give effect to these recommendations : — 

(i) A return of under trial prisoners (excluding those committed 
to sessions) should be submitted to district magistrate from 
each sub-jail on the 1 5th and last day of each month, 
(ii) The Lieutenant-Governor directs that the district magistrate 
should once a week inspect the Trial I'egister of each sub- 
ordinate magistrate at head quarters ; sending for particular 
records calling for explanation or passing other orders when 
necessary. He should also receive a statement at the end of 
each month for each court away from head-quarters, 
containing extracts from the Trial registers showing each 
case which has been remanded more than 3 tiroes or has 
been pending more than one month. 
(m) The Lieutenant-Governor also directs that the District magis- 
trate should if possible once in each quarter, without previous 
warning send for and inspect the records of the last six cases 
disposed of by eiach subordinate magistrate in the district, 
(iv) It should be a point of honour with magistrates not to plead 
want of time as an excuse for adjournment. When witnesses 
are in attendance, the Court should not rise at 5 p.m., (as is 
now frequently done) but should *sit till dark or even after 
dark, rather than subject them to the inconvenience of another 
day's detention. 
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3. Sir Charles Elliot has found with sarprise Aai there are no 

prescribed rules for the inspection of magistrate's offices such as have 

been framed by the Board of Revenue for revenue officers and has accord* 

ingly decided to issue an inspection manual to be used by District 

magistrates and Commissioners ♦ * But His Honor desires to recMrd ♦ ♦ 

the principle points to be observed on inspecting a magisterial Court :— 

(a) That every magistrate unless he has been engaged on executive 

work or on local inquiries into cases in the morning, attends 

Court not later than 1 1 A.M., and remains there ordinarily 

till the cases ready for hearing are disposed of. The attendance 

Register * * should be carefully scrutinised and all occasions 

on which the Court was adjourned early or cases were put off 

for want of time, should be examined. 

(fi) That frequent and long adjournments are not made. The 
Lieutenant-Governor desires that district magistrates will, 
as far as practicable, when inspecting, examine every case 
in which there were more than 3 adjournments and ascertain 
whether such adjournments were made on reasonable grounds. 
The length of adjournments should be carefully watched : the 
period of adjournment should, as far as practicable, not be 
longer than is just necessary to bring the required evidence 
before Court 

(c) That the witness' attendence register is correctly kept * ♦ The 
District magistrate when inspecting should compare the order 
sheets of a number of cases with the witness' register to test 
its correctness and on discovering wrong entries should enter 
the fact in his inspection note after calling for an explanation 
fi^m those concerned. 

\d) That the records of trials are prepared according to rules pre- 
scribing the way in which the order sheet shall be kept and 
the rules for arrangement of records. As difficulty is fre- 
quently experienced for bad handwriting, the inspecting officer 
should be careful to see that the evidence in all cases is record- 
ed in a legible manner. 

S. 18, Cr. P. C. (i) The Local Government shall, from time to 

Appointment of Presi- ^i"^^> appoint a* sufficient number of persons 

^ency Magistrates. (hereinafter called Presidency Magistrates) to 

be Magistrates for each of the presidency-towns, and shall appoint 
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one of sudi persons to be Chief Presidency Magistrate for each such 
town. 

(2) The powers of a Presidency Magistrate under this Code shall 
be exercised by the Chief Presidency Magistrate^ or by a salaried 
Presidency Magistrate^ or by any other Presidency Magistrate em- 
powered by the Local Government to sit singly^ or by any Bench of 
Presidency Magisirates, 

S. 19, Cr. P. C. Any two or more of such persons may (subject 
to the rules made by the Chief Presidency 
Magistrate under the power hereinafter con- 
ferred) sit together as a Bench. 

This was part of s. 18 in the former Code. 

S. 20, Cr. P. C. Every Presidency Magistrate shall exercise 
Local limits of juris- jurisdiction in all places within the presidency- 
^^^^^"- town for which he is appointed, and within 

the limits of the port of such town and of any navigable river or 
channel leading thereto, as such limits are defined under the law 
for the time being in force for the regulation of ports and port- 
dues. 

This was s. i in the Code of 1882. 

S. 21 Cr. P. C. (i) Every Chief Presidency Magisirate shal! 
Chief Presidency exercise within the local limits of his jurisdic- 
Magistrate. ^q^ ^j jjjg powers conferred on him by this 

Code or which by any law or rule in force immediately before this 
Code comes into force are required to be exercised by any Senior 
or Chief Presidency Magistrate, and may, from time to time, with the 
previous sanction of the Local Government, make rules consistent 
with this Code to regulate — 

(a) the conduct and distribution of business and the practice in 
the Courts of the Magistrates of the town ; 

{b) the times and places at which Benches of Magistrates shall 
sit j 

{c) the constitution of such Benches ; '< 

{d) the mode of settling differences of opinion which may arise 
between Magistrates in session ; and 

(e) any other matter which could be dealt with by a District 
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Magistrate under Jus general powers of control ever the Magistrates 
subordinate to him, 

(2) The Local Government may, for the purposes of this 
Code, declare what Presidency Magistrates are subordinate to the 
Chief Presidency Magistrate, and may define the extent of their 
subordination. 

Under Sec 21 (2) of the Cr. P. C. Act V. 1898, the Lieutenant- 
Governor has been pleased to declare that all non-stipendiary Presidency 
Magistrates in Calcutta, whether sitting singly or as member of the 
Benches of Magistrates, arc subordinate to the Chief Presidency Magis- 
trate in the same manner and to the same extent as Magistrates appointed 
wider Sees. 12, 13 and 14, and Benches constituted under sec 15 are 
declared by sec. 17 (i) of the Code to be subordinate to District Magis- 
trates. 2 C. W. N. CCXLL 

IX.— Justices of the Peace, 

S. 22, Cr. P. C. The Governor-General in Council, so fax as 
Justice of the Peace regards the whole or any part of British India 
for the Mufessal. outside the presidency-towns, 

and every Local Government, so far as regards the territories 
subject to its administration (other than the towns aforesaid), may by 
notification in the Official Gazette, appoint such European British 
subjects as he or it thinks fit to be Justices of the Peace within and 
for the territories mentioned in such notification. 

Justices of the Peace were originally created when the British Parlia- 
ment tried to introduce a purely English system of judicature headed by 
the Supreme Court for the' benefit of the English and other servants of 
the East India Company. The Regulating Act (13 Geo. Ill c. 635-38) 
made the Governor-General and Council and the Judges of the Supreme 
Court Justices of the Peace for the Settlement of Fort William and its 
subordinate factories. The Governor-General and Council were directed 
to hold quarter Sessions within the Settlement of Fort Willian — such 
quarter Sessions to be a Court of Record. In 1793, 33 Geo. Ill c. 52 
s.'i5 empowered the Governor-General in Council to appoint Justices of 
the Peace from the Covenanted Servants of the Company or other British 
inhabitants. Several Acts (IV d" 1835, I of 1837, XXXII of 1838, IV of 
1843, VI of 1845, VIII and IX of 1849, VII of 1853) were passed by the 



Digitized by VjOOglC 



magistrates' court manual. 65 

Imperial Council to regulate the jurisdiction and powers of Justices of the 
Peace. . The classes subject to them were : (i) all persons whether British 
or Native subjects, in respect of offences committed within the ordinary < 
jurisdiction of the Supreme Courts. (2) All British subjects, resident in 
any part of the Presidency. (3) All persons who had committed offences 
at Sea. The law regulating the appointment and powers of Justices of the 
Peace was consolidated by Act II of 1869. The functions of Justices of the 
Peace were : first the trial and punishment tmder certain Acts and 
Statutes (53 Geo. Ill c. 155 Act VII of 1853 Criminal Procedure Code 
1861 Sc 163 & 165) of offences e,^, assault, forcible entry, &c., by sunmiary 
conviction without a jury ; secondly the investigation of charges in view 
. to the committal or discharge of accused persons ; and thirdly the pre- 
vention of crime and breaches of the peace. 

Justices of the Peace do not appear to have very generally judicial 
power as such in the muffasil. They acted rather as conservators of the 
peace. The usual commission in England appoints them all jointly and 
severally to keep the peace in the country and any two or more of them 
to inquire into and determine felonies or other misdemeanours in such 
country committed. In the Criminal Procedure Code of 1898 under s. 443 
a magistrate (unless he is a District 'Magistrate or Presidency Magistrate) 
must be a Justice of the Peace and a European British subject before he 
can try any European British subject of any charge. 

S. 23, Cr. P. C. The Local Government, [The Governor-General 
Justice of the Peace for "^ Council OF the Local Government] so 
the Presidency-towns. for as regards the towns of Calcutta, Madras 
and Bombay, may, by notification in the official Gazette, appoint to 
be Justices of the Peace within the limits of the town mentioned in 
such notification any persons resident within British India and not 
being the subjects of any foreign State whom the Local Government 
thinks fit. 

S. 24, Cr. P. C. (i) Every person now acting as a Justice of the 
Present Justices of tjie Peace within and for any part of British India 
^^^^' other than the said towns, under any commis- 

sion issued by a High Court, shall be deemed to have been appoint- 
ed under section 22 by the Governor-General in Council to act as 
a Justice of the Peace for the whole of British India other than the 
said towns. 
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(2) Every person now acting as a Justice of the Peace within the 
limits of any of the said towns under any such commission shall be 
deemed to have been appointed under section 23 by the Local 
Government. 

S. 25, Cr. P. C. In virtue of their respective offices, the Governor- 
General, Governor Sy Ltetdenant-Govemors^ and 
^tV^ J*^^"^ ""^ Chief Commissioners, the Ordinary Members 
of the Council of the Governor-General, the 
Judges of the High Courts and the Recorder of Rangoon, are 
Justices of the Peace within and for the whole of British India, 
Sessions Judges and District Magistrates are Justices of the Peace 
within and for the whole of the territories administered by the Local 
Government under which they are serving, and the Presidency 
Magistrates are Justices of the Peace within and for the towns of 
which they are respectively Magistrates. 

See 13 Geo. III. ss. 34, 63, Act X of 1875, s. 152. Act IV of 1877, s. 8, 
and ss. 444 and 445 post 

X. — The Suspension and Removal of the above officers are regu- 
lated by the following law : 

S. 26, Cr. P. C.* All Judges of Criminal Courts other than 

g nd r - ^^® High Courts established by Royal 

moval of Judges and Charter, and all Magistrates, may be 

*^ '* ^^' suspended or removed from office by the 

Local Government : 

The word " removed " is a technical term implying dismissal from the 
Bench, and does not include such administrative measures as removals 
and transfers of officers from one place to another. — Madras Notification^ 
loth August, 1874, quoted by Henderson. 

Provided that such Judges and Magistrates as now are liable to 
be suspended or removed from office by the Governor-General in 
Council only shall not be suspended or removed from office by any 
other authority. 

S. 27, Cr. P. C. The Governor-General in council may suspend 

or remove from office any Justice of the Peace 

movTof JusticSofthe appointed by him, and the Local Government 

P®^^- may suspend or remove from office any Justice 

of the Peace appointed by it. 
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XI. — ^The word removal ins. 26 and 27 should be distinguished 

from the word dismissal. Dismissal entails 
Dismissal of Magis- ,. ,.^ . . • ^ 

trates as distinguished disqualification to re-entry in any Government 

from RemavaL p^g^ ^^ ^^ appointment to any service jmder 

semi-Government offices such as District Board, municipality, &c. 

Removal does not bear any such consequences. Dismissal of 

magistrates is regulated by provisions of Act XXXVII of 1850, 

reproduced below : 

Whereas it is expedient to amend the law for regulating inquiries into 
^^«,«, . ' « the behaviour of public servants not removable 

Act XXXVII of 1850: ^ 

for regulating inquiries from their appointments without the sanction of 

into the behaviour of Public 

Servants: Government and to make the same uniform 

throughout the territories under the Government of India, it is enacted 
as follows : 

S. 2. Whenever the Government shall be of opinion that there are 
good grounds for making a formal and public inquiry into the truth of 
any imputation for misbehaviour by any person in the service of Govern- 
ment not removable from his appointment without the sanction ci 
Govemmfent, it shall cause the substance of the imputations-.to be drawn 
into distinct articles of charge and shall order a formal and public inquiry 
to be made into the truth thereof. 

3. The inquiry may be committed either to the Court, Board or other 
authority to which the person accused is subordinate or to any other 
person or persons to be specially appointed by the Government, Commis- 
sioners for the purpose ; notice of which comm ission shall be given to 
the person accused ten days, at least, before the beginning of the 
inquiry. 

4. When the Government shall think fit to conduct the prosecution, 
it shall jaominate some person to conduct the same on its behalf. 

5. When the charge shall be brought by an accuser, the Government 
shall require the accusation to be reduced to writing and verified by the 
oath and solemn affirmation of the accuser ♦ ♦ but this enactment shall 
not be construed to prevent the Government from instituting any inquiry 
which it shall think fit, without such accusation on oath or solemn 
affirmation. 

♦ ♦ * ♦ 

la A copy of the articles of charge and list of the documents and 
witnesses by which each charge is to be sustained shall be delivered to 
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the person accused at least three days befbre the beginning of the inquiry 
exclusive of the day of delivery and the first day of the inquiry. 

11. At the beginning of the inquiry the prosecutor shall exhibit the 
articles of charge to the Commissioner, which shall be openly read and 
the person accused shall thereupon be required to plead " guilty " or " not 
guilty " to each of them which pleas shall be recorded with the articles 
of charge, if the person accused refuses or without reasonable cause 
neglects to appear to answer the charge, either personally or by his 
counsel or agent he shall be taken to admit the truth of the articles of 
charge. 

12. The prosecutor shall be entitled to address the Commissioners in 
explanation of the articles of charge and of the evidence by which they 
are to be proved : his address shall not be recorded. 

13. The oral and documentary evidence for the prosecution shall then 
be exhibited : the witnesses shall be examined by or on behalf of the 
prosecutor and may be cross-examined by or on behalf of the accused. 
The prosecutor shall be entitled to re-examine the witnesses. ♦ ♦ 

14. If it shall appear necessary before close of the case for the prose- 
cution, the Commissioners may in their discretion allow the prosecutor 
to exhibit evidence not included in the list given to the person accused or 
may themselves call for new evidence, and in such case the person 
accused shall be entitled to have, if he demand it, an adjournment of the 
proceedings for three clear days before the exhibition of such new evi- 
dence exclusive of the day of adjournment and of the day to which the 
proceedings are adjourned. 

15. When the case for the prosecution is closed, the person accused 
shall be required to make his defence, orally or in writing, as he shall 
prefer. If made orally it shall not be recorded ; if made in writing it 
shall be recorded after being openly read and in that case a copy shall be 
given at the same time to the prosecutor. 

16. The evidence for the defence shall then be exhibited ^nd the 
witnesses examined, cross-examined and re-examined. 

17. Repealed. 

18. The Commissioners or some person appointed by them shall take 
notes in English of all the oral evidence, which shall be read aloud to 
each witness by whom the same was given and if necessary explained 
to him in the language in which it was given and shall be recorded with 
the proceedings. 

19. If the person accused makes only an oral defence and exhibits no 
evidence the inquiry shall end with his defence ; if he records a written 
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^fence or exhibits evidence the prosecutor shall be entitled to a general 
oral reply on the whole case and may also exhibit evidence to contradict 
any evidence e^diibited for the defence in which- case the person accused 
shall not be entitled to any adjournment of the proceeding. 

2a The Commissioners may require amendment of the charge and 
adjourn the inquiry on the application of the accused to any reasonable 
time. The Commissioners may also adjourn on the application of either 
party on any reasonable cause. 

21. After the close of the inquiry the Commissioners shall forthwith 
report to Government their proceedings under the commission and shall 
send with the record thereof, their opinion on each of the articles of the 
charge separately with such observation as they think fit on the Whole 
case. 

22. The Government on consideration of the report of the Commis- 
sioners may order them to take further evidence or give further explana- 
tion of their opinions. It may also order additional articles of charge to 
be framed, in which case the inquiry into the truth of such additional 
articles shall be made in the same manner as is herein directed with 
respect to the original charges. When special Commissioners have been 
appointed, the Government may also if it thinks fit refer the report of the 
Commissioners to the Court or other authority to which the person accused 
is subordinate for their opinion in the case ; and will finally pass such 
orders thereon as appear just and consistent with its powers In such 
cases. 



CHAPTER n. 

Privileges, Powers, Jurisdiction and Disqualification or 
Magistrates. 

I. The Act XVIII of 1850 reproduced belgw protects Judicial 
OfiScers including Magistrates from Civil action for acts done m 
discharge of their duties. ^t 

For the greater protection of magistrates 

Act XVIII of. 1850. and others acting judicially it is enacted as 

follows .— 

I. No Judge, Magistrate, Justice of the Peace or other person 

acting judicially shall be liable to be sued in any Civil Court for any 

12 
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act done or ordered to be done by him in the discharge of his 
judicial duty, whether or not within the limits of his jurisdiction ; 
provided that he at the time, in good faith, believed himself to have 
jurisdiction to do or order the act complained of; and no officer of 
any Court or other person bound to execute the lawful warrants or 
orders of any such Judge, Magistrate, Justice of the Peace, Collector 
or other person acting judicial ly shall be liable to be sued in any 
Court for the execution of any warrant or order which he would be 
boimd to execute, if within jurisdiction of the person issuing the 
same. 

Held by the High Court in Meghraj vs, Zakeer Hossein, I. L. R. i« 
All 280 that under the provision of s. i Act XVIII of 1850 no person 
acting judicially is liable for an act done or ordered to be done by him in 
the discharge of his judicial duties within the limits of his jurisdiction. 
In such a case the question whether he acted in good faith does not arise. 
See also Sinclair vs, Broughton, I. L. R., 9, Gal 341, as well as s. 38 
Regulation XI of 1822. 

The 2ist George III c. 70 s. 24 also protects Provincial Magistrates 
in India from actions for any wrong or injury done by them in the 
exercise of their judicial offices but it does not confer unlimited protection 
but only gives them exemption from liability when acting bona fide in 
which they have mistakenly acted without jurisdiction. See Calder vs. 
Halket, 2, Moore's I. A. 293. See Also collector of Hooghly and Iswar 
Chandra Mittra vs. Taraknath Mukhopadhya^ B. L. R. 7, page 449. 

S. 77 I. P. C. quoted below similarly protects the magistrates from 
criminal prosecution for acts done in good faith. 

yy I. P. C. Nothing is an oflFence which is done by a Judge when 
. , , ^ ^ . . acting judicially in the exercise of any power 

Act of Judge when acting . . . 

judicially. which is, or which in good faith he believes 

to be. given to him by law. 

S. 197 Cr. P. C. (i) When any Judge or any public servant not remov- 
able from his office without the sanction of the Government of India or 
of the Local Government, is accused as such Judge or public servant of 
any offence, no Court shall take cognizance of such offence, except with 
the previous sanction of the Goveriynent having power to order his 
removal, or of some officer empowered in this behalf by such Government 
or of some Court or other authority to which such Judge or public servant 
is subordinate, and whose power to give such sanction has not been 
limited by such Govommtnt. 
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(2) Such Government may detennine the person by whom, the manner 
in "^hich, the prosecution of such Judge or public servant is to be con- 
ducted and may specify the Court before which the trial is to be held. 

Where a Judge was charged with using defematory language to a 
witness during trial of a suit, held that, under s. 197 Cr. P. C. the com- 
plaint could not be entertained by a magistrate without sanction in re 
Golam Mahammad Sharif-ud-Dowlah, I. L. R. 9. Mad. 439. An action 
for defamation cannot be maintained against a Judge for words used by 
him whilst trying a cause in Court, even though such words are alleged 
to be false, malicious and without reasonable cause. — Raman Nayar vs. 
Subramanya Ayyar, I. L. R., 17 Mad. 87. 

II. S. 36, Cr. P. C. All District Magistrates, Subdivisional Magis- 
trates, and Magistrates of the first, second and 

Ordinary powers of third classes, have the powers hereinafter 
Magistrates. , 

respectively conferred upon them and specmed 

in the third schedule. Sutth powers are called their "ordinary 

powers." 



SCHEDULE III. 

Ordinary Powers of Provincial Magistrates. 

/. — Ordinary Powers of a Magistrate of the Third Class, 

(i) Power to arrest, or direct the arrest, and to commit to custody, 
a person committing an offence in his presence, section 64. 

(2) Power to arrest, or direct the arrest in his presence of, an 

offender, section 65. 

(3) Power to endorse a warrant, or to order the removal of an 

accused person arrested under a warrant, sections 83, 84 
and 86. 

(4) Power to issue proclamations in cases judicially before him, 

section 87. 

(5) Power to attach and sell property in cases judicially before him, 

section 88. 

(6) Power to restore attached property, section 89. 

(7) Power to require search to be made for letters and telegrams^ 

section 95. 
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SCHEDULE in-^amfinu^d.) 
I.— Ordinary Powers of a MagisiruU of the Thiri Class— (contd.) 

(8) Power to issue a search-warrant, section 96. 

(9) Power to issue search-warrant and order defivery of thing 

found, section 99. 

(10) Power to command unlawful assembly to.disperse, section 127. 

(11) Powerf to use civil force to disperse unlawful assembly, 

section 128. 

(12) Power to require military fbrce to be used to disperse unlawful 

assembly, section 15a 

(13) Power to record st ateme nts or confessions during a police- 

investigation, section 164. 

(14) Power to authorise detention of a person during a police- 

investigation, section 167. 

(15) Power to detain an <^ender found n Court, section 351. 

(16) Power to take cognizance <^ offence, although committed by 

European British subject, and to issue process retumabie 
before a Magistrate having jurisdiction, section 445. 

(17) Power to apply to District Magistrate to issue conmiission for 

examination of witness, section 506 (2). 

(18) Power to recover iorfbited bond fi»: appearance before Magis- 

trate's Court, section 514. 

(19) Power to make order as to disposal of property, section 517. 

(20) Power to sell perishaUe property of a suspected character, 

section 525. 

//. — Ordinofy Powers of a MagistraU of the Second Class. 

(i) The ordinary powers of a Magistrate of the third class. 

(2) Pow^ to order the police to investigate an ofience in cases in 

which die Ms^strate has juriscficdon to try or commit for 
trial, secdon 155. 

(3) Power to postpone issue of process, secdon 202. 

(4) Power to order destrucdon of libellous and other matter, 

section 521. 

///. — Ordinary Powers of a Magistrate of the First Class. 

(i) The ordinary powo^ of a Magistrate of the second class. 
(2) Power to issue search-warrant otherwise than in course of an 
inquiry^ secdon 98. 
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SCHEDULE m~(cdntinued.) 
IIL-^rdinary Powers cf a Magistmtt of the First Class — (coatd.) 

(3) Power to issue searcb-warraot for discovery of persons wrong- 

fully confined, section 100. 

(4) Power to require security to keep the peace, section 107. 

(5) Power to require security for good behaviour, section 109. 

(6) Power t0 discharge sureties, section 126. 

(7) Power to make orders, etc., in possession cases, sections 145, 

146^ and 147. 

(8) Power to commit for trial, section 206. 

(^} Power to stop procee^gs idien no complainant, section 
249. 

(10) Power to mskt orders of maintenance, sections 488 and 489* 

(11) Power to take evidence on commission, section 503. 

(12) Power to recover penalty on forfeited bond, sectien 514. 

(13) Power to make order aff to first ofifeaders, section 562. 

IV. — Ordinary Powers cf a Sub-divisional Magistrate. 
(i) The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, section 78. 

(3) Power to require security for good behaviour, section 1 10. 

(4) Power to make orders as to local nuisances, section 133. 

(5) Power to make orders prohibiting repetitions of nuisances, 

section 143. 

(6) Power to make orders under section 144. 

(7) Power to depute Subordinate Magistrate to mak^ local inquiry, 

section 148. 

(8) Power to order police-investigation into cognizable case, 

section 156. 

(9) Power to receive report of police-officer and pass order, section 

(10) Power to hold inquests, section 174. 

(ii) Power to receive process for person within local jurisdiction 

who has committed an offence outside the local jurisdiction, 

sectioa 186. 

(12) Power to entertain con^laints, section 190. 

(13) Power to receive police-reports, section 190. 

(14) Power to entertain cases without complaint, section 190. 
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SCHEDULE lit— {continued.) 
IV— Ordinary Powers of a Sub-divisional Magistrate — (contd) 

(15) Power to transfer cases to a Subordinate Magistrate, section 
192. 

(15) Power to pass sentence on proceedings recorded by a Sub- 
ordinate Magistrate, section 349. 

(17) power to forward record of inferior Court to District Magistrate, 

section 435 (2). 

(18) Power to sell property alleged or suspected to have been 

stolen, etc., section 524. 

(19) Power to withdraw cases other than appeal, and to try or refer 

them for trial, section 528. 

(20) Power to order released convicts to notify residence, section 

565. 

V. — Ordinary Powers of a District Magistrate, 

(i) The ordinary powers of a Sub-divisional Magistrate. 

(2) Power to require delivery of letters, telegrams, etc., section 

95- 

(3) Power to issue search-warrants for documents in custody of 

postal or telegraph authorities, section 96. 

(4) Power to require security for good behaviour in case of sedition, 

section 108. 

(5) Power to discharge persons bound to keep the peace or to be 

of good behaviour, section 124. 

(6) Power. to cancel bond for keeping the peace, section 125. 

(7) Power to try summarily, section 260. 

(8) Power to quash convictions in certain cases, section 350. 

(9) Power to hear appeals from orders requiring security for good 

behaviour, section 406. 

(10) Power to hear or refer appeals from convictions by Magistrates 

of the second and third classes, section 407. 

(11) Power to call for records, section 435. 

(12) Power to order commitment, section 436. 

(13) Power to order inquiry into complaint dismissed or case of 

accused discharged, section 437. 

(14) Power to report case to High Court, section 438. 

(15) Power to try European British subjects, section 443. 
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SCHEDULE 111— (concluded.) 

V. — Ordinary Powers of a District Magistrate — (contd.) 

(i6) Power to sentence European British subject to more than 
three months' imprisonment or one thousand rupees fine, or 
both, section 446. 

(17) Power to appoint person to be public prosecutor in particular 

case, section 492 (2). 

(18) Power to issue commission for examination of witness, sections 

503, 506. 

(19) Power to hear appeals from or revise orders passed under 

section 514, section 515. 

(20) Power to compel restoration of abducted female, section 

552. 



SCHEDULE IV. 

(See sections j/ and 38). 

Additional Powers with which Provincial Magistrates 
MAY BE Invested. 



POWERS WITH 
WHICH A MA- 
GISTRATE OF 
THE FIRST 
CLASS MAY BE 
INVESTED. 



By the Local 
Government. 



(i) Power to require security for 
good behaviour in case of 
sedition, section 108 : 



(2) Power to require security for 
good behaviour, section 
no: 



(3) Power to make orders as to 

local nuisances, section 133 : 

(4) Power to make orders prohi- 

biting repetitions of nui- 
sances, section 143 : 
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SCHEDULE IW^conHnued) 

Additional Powers with which Provincial Magistrates may 
BE Invested — {conHmied.) 



POWERS WITH 
WHICH A 
MAGISTRATE 
OF THE FIRST 
CLASS MAY BE 
INVESTED. 



By the Local 
Government/ 



(5) Power to make orders under 

section 144 : 

(6) Power to hold inquests, sec- 

tion 174 : 

(7) Power to issue process for 

I>erson within local jurisdic- 
tion who has committed an 
offence outside the local 
jurisdiction, section 186 : 

(8) Power to take cognizance <3i 

offences upon complaint, 
section 190 ; 

(9) Power to take co^^nizance of 

offences upon pohce-reports, 
section 190 : 

(10) Power to take cognizance <rf 
offences without complaint, 
section 190 : 



(11) Power to try 
section 260: 



summarily, 



(12) Power to hear appeals from 

convictions by Magistrates 
of the second and third 
classes, section 407 : 

(13) Power to sell property al- 

leged or suspected to have 
been stolen, etc., section 
524: 

(14) Power to order released con- 

victs to notify residence, 
section 565 : 

(15) Power to try cales under 

section 124A of the Indian 
Pensd Code. 
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SCHEDULE lY.-^conHnued.) 

Additional Powers with which Provincial Magistrates 

MAY BE Invested — (contintied.) 



POWERS WITH^ 
WHICH A MA- 
GISTRATE OF 
THE FIRST 
CLASS MAY BE 
INVESTED. 



POWERS WITH 
WHICH A MA- 
GISTEATE OF 
THE SECOND 
CLASS MAY BE 
INVESTED. 



By the Dis- 
trict Ma- 
gistrate. 



By the Local 
Government. 



(i) Power to make orders prohi- 
biting repetitions of nui- 
sances, section 143 : 

(2) Power to make orders under 
section 144: 

(3» Power to hold inquests, sec- 
tion 174 : 

(4) Power to take cognizance of 

offences upon complaint, 
section 190 : 

(5) Power to take cognizance of 

offences upon police-reports, 
section 190 : 

(6) Power to transfer cases, 

section 192 : 

(i) Power to pass sentences of 
whipping, section 32 : 

(2) Power to make orders 

prohibiting repetitions of 
nuisances, section 143. 

(3) Power to make orders under 

section 144 : 

(4) Power to hold inquests, sec- 

tion 174. 

(5) Power to take cognizance of 

offences upon complaint, 
section 190 : 

(6) Power to take cognizance :of 

offences upon police-reports, 
section 190 : 

(7) Power to take cognizance of 

offences without complaint, 
section 190 : 



13 
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SCHEDULE lY.— (continued.) 

Additional Powers with which Provincial Magistrates 
MAY BE Invested — (continued.) 



POWERS WITH 
WHICH A MA- 
GISTRATE OF 
THE SECOND 
CLASS MAY BE 
INVESTED. 



POWERS WITH 
WHICH A MA- 
GISTRATE OF 
THE THIRD 
CLASS MAY BE 
INVESTED. 



By the Local 
Government. 



i 



By the Dis- 
trict Ma-^ 
gistrate. 



By THE Local 
Government. 



(8) Power to commit for trial, 

section 206 : 

(9) Power to make order as to 

first offenders, section 562. 

(i) Power to make orders prohi- 
biting repetitions of nui- 
sances, section 143 : 

(2) Power to make orders under 

section 144 : 

(3) Power to hold inquests sec- 

tion 174 : 

(4) Power to take cognizance of 

offences upon complaint, 
section 190 : 

(5) Power to take coj^izance of 

offences upon police-reports, 
section 190 : 

(i) Power to make orders prohi- 
biting repetitions of nui- 
sances, section 143 : 

(2) Power to make orders under 

section 144 : 

(3) Power to hold inquests, sec- 

tion 174. 

(4) Power to take cognizance of 

offences upon complaint, 
section 190 : 

(5) Power to take cognizance of 

offences upon police-reports, 
section 190 : 

(6) Power to commit for trial, 

section 206 : 
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SCHEDULE lY. ---{continued,) 

Additional Powers with which Provincial Magistrates may 
BE Invested — (continued.) 



POWERS WITH^ 
WHICH A MA- 1 
GISTRATE 
THE T 
CLASS MAY BE 
INVESTED. 



I A MA- 
VTE of! 

• H I R D r 



POWERS WITH^ 
WHICH A SUB- 
DIVISIONAL 
MAGISTRATE 
MAY BE IN- 
VESTED. 



By the Dis 
trict Ma-- 
gistrate. 



By the Local 
Government. 



\{ 



(i) Power to make o|^ers prohi- 
biting repetitions of nui- 
sances, section 143 : 

(2) Power to make orders under 

section 144 : 

(3) Power to hold inquests, sec- 

tion 174 : 

(4) Power to take cognizance of 

offences upon complaint, 
section 190 : 

(5) Power to take cognizance of 

offences upon police-reports, 
section 190 : 



Power to call for records, section 

435. 



(a) Courts of Presidency 
Magistrates and of 
Magistrates of the 
first class : 



{b) Courts of Magistrates 
of the second class : 



S. 32 Cr. P. C. (i) The Courts of Magistrates may pass the 
following sentences namely : 

^ Imprisonment for a term not ex- 
ceeding two years, including such 
solitary confinement as is authorised 
by law ; 

Fine not exceeding one thousand 
. rupees ; Whipping. 

Imprisopment for a term not ex- 
ceeding six months, including such 
solitary confinement as is authorised 
by law ; ^ 

Fine not exceeding two hundred 
rupees ; 

Whipping (if specially empowered). 
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(c) Courts of Magistrates of 
the third class : 



Imprisonment for a term not ex- 
ceeding one month ; 

Fine not exceeding fifty rupees. 

(2) The Court of any Magistrate may pass any lawful sentwice^ 
combining any of the sentences which it is authorised by law 
to pass. 

(3) No Court of any Magistrate of the second class shall pass a 
sentence of whipping unless it is specially empowered in this behalf 
by the Local Government 

S. 33, Cr. P. C. (i) The Court of any Magistrate may award 
Power of Magistiates ^uch term of imprisonment in default of pay- 
to sentence to imprison- ment of fine as is authorised by law in case of 
ment in defeult of fine. 

such default. 

In cases of simple imprisonment ordered as a process for enforcement 
of payment of fine, the rule of s. 262 of this Code, limiting the period of 
imprisonment in summary trials does not apply, as that sec. only refers 
to substantive sentences of imprisonment. Emp. v, Asghar Ali^ 6 All, 61. 
This S. does not empower a Magistrate to pass a sentence, in default of 
the payment of the fine, in excess of term prescribed in s. 65 I. P. C. 

A Presidency Magistrate does not exceed his power given him by the 
Presidency Magistrates Act if he sentences an accused to 3 months' 
imprisonment in default of payment of a fine of Rs. 200 in addition to 
6 months' imprisonment, under ss. 58 and 74, Ram Chandra Shaw v, 
Emp,6 Gal. 575. Followed in Asie v. Emp, 16 Cal. 799. Transporta- 
tion cannot be awarded in default of payment of fine ; Kanhussa v. 
Queen^ 5 Mad. 28. See. ss. 69, 70., LP. C. But where the offence is 
punishable with fine only, a scale varying with the amount of fine which 
can be imposed is fixed by s. 67 of the I. P. C. The imprisonment under 
that s. must needs be simple. 

Provided that — 

{a) the term is not in excess of the Magistrate's power under this 

Code: 

(b) in any case decided by a Magistrate where imprisonment has 

^ been awarded as part of the substantive sen- 

Proviso fts to certoin tence, the period of imprisonment awarded in 
CftsesL 

default of payment of the fine shall not exceed 

one^ourth of the pwod Qf iminrisonment which such Magistrate is 
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competent to inflict as punishment for the offence otherwise than as 
imprisonment in default of payment of the fine. 

(2) The imprisonment awarded under this section may be in 
addition to a substantive sentence of imprisonment for the maximum 
term awardable by the Magistrate under section 32. 

34, Cr. P. C. The Court of a Magistrate speciality empowered 

,, . , under section 30, may pass any sentence 

High powers of ,.j,, r ^ . 

certain District Magis- authorised by law, except a sentence of death 

^^^^^' or of transportation for a term exceeding 

seven years or imprisonment for a term exceeding seven years. 

The Punjab Reg. IV. of 1887 (Frontier crime§) provides that a sentence 
passed by a District Magistrate or Additional District Magistrate in the 
case of offence not punishable with death, is subject to confirmation. 
Compare Queen Emp, v. Parmananda^ 10 Cal. 85. 

35, Cr. P. C. When a person is convicted at one trial of two 

or more distinct offences, the Court may 

Sentence in cases of , . /. i_ «. ^ ^i_ « 

conviction of several sentence him, for such ofiTences, to the several 

offences at one trial. punishments prescribed therefor which such 

Court is competent to inflict ; such punishments, when consisting of 
imprisonment or transportation, to commence the one after the 
expiration of the other in such order as the Court may direct, 
unless the Court directs that such punishments shall run concurrently. 

Distinct offences : s. 233 lays down that for every distinct offence 
there must be a separate charge and every such charge must be tried 
separately except in cases coming under ss. 234, 235 and 239. A convic- 
tion under the I. P. C. and also under a special law, i5 illegal Reg. v, 
Hussain Ali^ 5 All. H. C. R. 49. A second conviction of an offence after 
a previous conviction under s. 75 of the I. P. C. is not conviction for two 
distinct offences. Emp, v. Khalak^ 1 1 All. 393. It is not separate offence 
to steal property belonging to two different persons from the same room. 
Queen Emp, v. Sheikh Moneah, 11 W. R. Cr. 38 ; but a person commits 
distinct offences if he intimidates more persons than one at the same time 
9 W. R. Cr. 30. Separate sentences of rioting and causing grievous hurt 
cannot be passed upon an accused when it is established that such persons 
individually did not commit any act which amounted to voluntarily caus- 
ing hurt, but were guilty of that offence only under s. 149, I. P. C. 
Nilmoney Poddar v. Queen Emp., 16 Cal. 442. (F. B.) Rioting and causing 
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hurt in the course of such rioting are distinct offences, and each offence 
is separately punishable. Emp, v. Ram Adkin, 2 All. 139. 

Splittingr offences : A magistrate is not empowered to split an 
offence for the purpose of obtaining jurisdiction over the pari which he 
would not have had over the whole^ and to deprive the accused of the 
right of appeal. Emp, v, Abdul Karim^ 4 Cal. 18. Emp, v. Golam 
Mahomedy 4 Cal. 18. " Where a person is convicted in two cases by two 
different tribunals, and on appeal the conviction in the first case is set 
aside, the imprisonment undergone should be reckoned as imprisonment 
under the sentence passed on the second conviction." Mad. H. C. Pra 
15th Feb. 1879, quoted by Henderson, 

(2) In the case of cqfsecutive sentences^ it shall not be necessary for 
the Court, by reason only of the aggregate punishment fo r the several 
offences being in excess of the punishment which it is competent to 
inflict on conviction of a single offence, to send the offender for trial 
before a higher Court : 

Provided as follows : — 

(a) in no case shall such person be sentenced 
pu^iS^nL *^"" ""^ *^ imprisonment for a longer period than 
fourteen years : 

{p) if the case is tried by a Magistrate (other than a Magistrate 
acting under section 34), the aggregate punishment shall not exceed 
twice the amount of punishment which he is, in the exercise of his 
ordinary jurisdiction, competent to inflict. 

(3) For the purpose of appeal, aggregate sentences passed under 
this section in case of convictions for several offences at one trial 
shall be deemed to be a single sentence. 

Explanation — Separable offences which come within the provisions 
of section yi of the Indian Penal Code are not distinct offences within 
the meaning of this section. 

Illustration, 

A breaks into a house with intent to commit theft and steals property 
therein. A has not committed distinct offences. 

The Illustration is new. It does away with the previous con- 
flicting rulings. 
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37, Cr. P. C. In addition to his ordinary powers, any Sub- 

divisional Magistrate or any Magistrate of the 

Additional powers con- first, second or third class may be invested by 
ferrable on Magistrates. '' ^ 

the Local Government or the District Magis- 
trate, as the case may be, with any powers specified above in the 
fourth schedule as powers with which he may be invested by the 
Local Govemm ent pr the District Magistrate. 

38, Cr. P. C. The power conferred on the District Magistrate 
Control of District by section 37 shall be exercised subject to the 

power.'^ ^ ^ ^'^^^^ ^^^ control of the Loca 1 Government. 

\ 39> Cr. P. C. (i) In Conferring powers under this Code the 
Local Government may, by order, empower 

powefs? °^ '^'^"'''^^" persons specially by name or in virtue of 
their office, or classes of officials generally 

by their official titles. 

(2) Every such order shall take effect from the date on which it 
is communicated to the person so empowered. 

Id Emp. v, Pershady I L. R. All. 414, held. Per Oldfield Mahmood 
and DuthoitJ, J. that with reference to the terms of s. 39 of the Code of 
Criminal Procedure, a Mag. of the 2nd class, who has begun a trial as 
such, and continued it in the same capacity up to the passing of sentence, 
and who, prior to passing sentence, has been invested with the powers 
of a Magistrate of the ist class, is competent to pass sentence in the case 
as a Magistraste of the ist class. 

A Magistrate appointed to act in a district has jurisdiction over the 
whole district unless his powers are restricted to a certain local area. 
Surat Chandra Roy vs, Bepin Chandra Roy, I. L. R. 29 Cal. 389. 

Clause (2) provides for the contingency which gave rise to the ruling 
in Chandra Marwari vs. Mahom mad Ishak, I. L. E. 6 Cal. 476 

S. 40. Whenever any person holding an office in the service 
of Government who has been invested with any powers under this 
Code throughout any local area is transferred to an equal or higher 
office of the same nature within a like local area under the same 
Local Government, he shall, unless the Local Government other- 
wise directs, or has otherwise directed, continue to exercise the same 
powers in the local area to which he is so transferred. 
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Throuflrliout any looal area : The addition <^ these words ^ow 
that powers conferred by one Local Government do not accompany an 
officer when he is transferred to a province mider another Local Govern- 
ment In re Pursooram Borooah, 2 Cal. 117. A Joint Magistrate who had 
succeeded temporarily to the higher office of the District Magistrate and 
had vacated that office on being appointed the Magistrate of another 
district was not competent after being relieved of his office of District 
Magistrate, to exercise the powers of Joint Magistrate of that district — 3 
AIL 563. A Magistrate, after he was transferred and relieved, passed 
sentence in a pending case. The sentence was illegal Emp, v j}nand 
Sarupy 3 All. 563 F. B. 

41. (i) The Local Government may withdraw all or any of the 

powers conferred undef this Code on any 
Powers may he can- t .. , «- ^ ,. 

celled. person by it or by any officer subordinate 

to it. 

{2) Any powers conferred 6y the District Magistrate may be with- 
drawn by the District Magistrate, 

IIL jurisdiction of Courts, 
28, Cr. P. C Subject to the other povisions of this Code, any 
Oflfences under Penal offence under the Indian Penal Code may 
Co^e- be tried — 

The other provisions referred to are ss. 480, 477, 194, 30, 34 and 
380. Subject to the other provisions of the Criminal Procedure Code 
s. 28 gives power to the High Court and the Court of Sessions to try any 
offence under the Penal Code; and the provision it contains as to the 
other Courts does not cut down or limit the jurisdiction of the High Court 
or the Court of Sessions. Emp, v. Kharga^ 8 All. 665. 

(a) by the High Court, or 
(p) by the Court of Sessions, or , 

[f) by any other Court by which such offence is shown in the 
eighth column of the second Schedule to be triable. 

Illustration, 
A is committed to the Sessions Court on a charge of culpable homicide. 
He may be convicted of voluntarily causing hurt, an offende triable by a 
Magistrate. [The illustration is new.] 
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Acc<MrdiBg to Schedule H of the Code of Cr. Pro. the following 
offences of the Indian Penal Code are triable by a Magistrate of th^ third 
class or any other Magistrate : 140-7, 151, 153, 160, 170-2, 174, 277-9, 285-6, 
289-90, 294A, 323, 334, 336, 341,352,356-8, 374^379-80, 403,426, 4^7-?, 
451 in certain cases, 504, and 510. 

Oy^ and above these ^he following offences of the Penal Code ar^ 
triable by Magistrates of the 2nd class : 135-8, 154-8, 165-6, 173, 175-80, 
182-90, 202-3, 206-7, 217, 221 in certain cases, 223-4, 22 5-22 5 A in certain 
cases, 225B, 241, 254, 262, 264-76, 280, 282-4, 287-8, 291-4, 295-8, 309, 318, 
324-5, 335,337-8, 342-7, 353-5, 381, 384-5, 4«|-6, 408,411, 414, 417-9, 
421-4, 427, 434, 451-4, 456-7, 461-2, 482-3, 486-92, 498, and 508. 

Presidency Magistrates and Magistrates of the first class have power 
to try all the above offences as well as the following offences under the 
Penal Code ; 129, 133, 145, 148, 152, 153a, 161-4, 167-9, 187, 193, 196-200, 
301,213 and 214 in certain cases, 204-5, 208-11, 212, 2i5-2i6A, 221 
in certain causes, 225, 225A, 228, 229, 233, 235, 24?, 243, 246-53, 259-61, 
2,63, 263a, 3P4A, 326, 332, 348, 363, 365, 369, 372-3, 377, 382, 392-401, 
407, 409, 420, 435, 455, 458, 465-68, 484-5, 497, 500-2, and 505-7. 

The following offences under the Indian Penal Code are triable exchi- 
sivdy by the Court of Sessions. Hence Magistrates of first class or 
specially empowered . Magistrates of the 2nd class can only hold enquiries 
regarding them with a view to commit the cai^es for trial to the Sessions : 
I?i-8, 130-2, 134, 194-5, 201 if the original offence is capital, 211, 213, 214 
^n certain cases, 218-21, 222, 226, 231-2, 234, 235 (if not Queen's cion), 236, 
238, 244-5, 255-8, 281, 302.4, 305-8, 327-31, 333, 364, 366-8, 370-1, 376, 386-gi, 
402, 412.3, 433, 436-40, 444-50, 459-60, 466-7, 471, 471A, and 493-6. 

Abetments and attempts are triable in the Courts in which the Subr 
stantive officers are triable. 

29, Cr. P. C. (i) Subject to the provisions of section 447^ any 
offences under other offence under any other law, shall, when any 
^^^' Court is mentioned in this behalf in such law, 

be tried by such Court 

(2) When no Court is so mentioned, it may be tried by the 
Jligh Court or by any Court constituted un4er this Code by which 
sfych offence is shown in the eighth column qf the second Schedule 
to be triable. 

According to this Schedule offenoes against other laws, if punishable 
with death, transportation or imprisonment for 7 years or upwards, are 

14 



Digitized by VjOOQIC 



86 HAGISTRATKS' COURT MANUAL. 

triable only by the Court of Sessions ; if punishable with imprisonment for 
3 years and above but less than 7 years, they are triable by the Court of 
Sessions, Presidency Magistrate or a Magistrate of the first class ; if 
punishable with imprisonment of i year and upwards but less than 3 years 
they are triable by the above Courts as well as by a Magistrate of the 
second class ; if punishable with less than one year's imprisonment they 
are triable by any Magistrate. 

S. 30, Cr. P. C. In the territories respectively administered by 
the Lieutenant-Governors of the Punjab and British Burma and the 
Chief Commissioners of Oudh, the Central Provinces, Coorg and 
Assam, in Sind and in those parts of the other Provinces in which 
there are Deputy Commissioners and Assistant Commissioners, the 
Local Government may, notwithstanding anything contained in s. 29, 
invest the District Magistrate or any Magistrate of the first class with 
power to try as a Magistrate all offences not pimishable with death. 

177, Cr. P. C. Every offence shall ordinarily be inquired 
Ordinary place of ^^^ ^^ ^^^^ ^V * Court within the 

inquiry and trial. jocal limits of whose jurisdiction it was 

committed. 

Local limits : A case transferred to a Court of Session which has no 
territorial jurisdiction is not bad in law unless it appears that it has occa- 
sioned failure of justice ; Thakur^ 8 Bom. 312. See Mangal Tekchandy 10 
Bom. 274. S. 177 does not affect the jurisdiction of a Court under the 
Mutiny Act over British soldiers committing offences. That jurisdiction, 
is, however, only permissive, and therefore when civil authorities have got 
possession of the investigation of the offence, and the Military authorities 
have not availed themselves of the alternative procedure of trying the 
offenders by a General Court Martial, the Magistrate is competent to 
proceed in the manner directed by the Code unless the G. G. in Council 
has under s. 549 issued rules to the contrary; Maguire^ 5 Cal. 124. 
(s. c.) 4 C. L. R. 432 : Jackson^ 13 B. L. R. 474. See Mohammad Rajidin 
and others^ 16 Bom, 159. 

178, Cr. P. C. Notwithstanding anything contained in section 
Power to order cases ^77. t^e Local Government may direct that 

to be tried in different any cases or class of cases committed for 
Sessions Divisions. . , . j. • » . . 

trial m any distnct may be tried m any 

Sessions Division : 
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Provided that such direction is not repugnant to any direction 
previously issued by the High Court under section 15 of the Indian 
High Courts Act, 1861, or under this Code, section 526. 

The Local Government has no power, under s. 178 of the Cr. P. Code 
to transfer for trial to the Court of a Commissioner a Criminal case duly 
committed for trial to the Court of the Recorder of Rangoon ; but the 
Local Government has the power to transfer a case from the District of 
Rangoon to the Sessions Division of Pegu ; Nga Tha Moung^ 10 Cal. 
643. See also In re Dwarka Nath Banerji^ 6 C. L. R. 279. 

179, Cr. P. C. When a person is accused of the commission of 
Accused triable in dis- any offence by reason of anything which has 

trict where act is done been done, and of any consequence which has 

or where consequence 

ensues. ensued, such offence may be inquired into 

or tried by a Court within the local limits of whose jurisdiction 

any such thing has been done, or any such consequence has ensued. 

Any thing which haa been done — Means some act constituting 
the offence or part of it ; and the terms " any consequence which has 
ensued," mean some consequence modifying or completing that act : 
Massamat Jowahriy 6 Agra, 46. Where an accused was discharged by 
a Magagistrate of one Court and the proceedings were revised by 
the Magistrate of another Court it was held that the order of discharge 
not being a final order it could only be revived by the first Magistrate ; 
Tika Singk^ 3 All. 251. See also OBrien^ 19 All. in. 

Illustrations, 

(«) A is wounded within the local limits of the jurisdiction of Court X, 
and dies within the local limits of the jurisdiction of Court Z. The 
offence of the culpable homicide of A may be inquired into or tried either 
by X or Z. 

(b) A is wounded within the local limits of the jurisdiction of Court 
X, and is, during ten days within the local limits of the jurisdiction of 
Court Y, and during ten days more within the local limits of the jurisdic- 
tion of Court Z, unable in the local limits of the jurisdiction of either Cotu*t 
Y or Court Z to follow his ordinary pursuits. The offence of causii^ 
grievous hurt to A may be inquired into or tried by X, Y or Z. 

if) A is put in fear of injury within the local limits of the jurisdiction 
of Court X, and is thereby induced, within the local limits of the jurisdic- 
tion of Court Y, to deliver property to the person who put him in fear. 
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The offlfence of extortion committed on A may be inquired into or tried 
leither by X or Y. 

(d) A is wounded in the Native State of Baroda^ and dies of his wound 
in Poona, The offence of causing A*s dieath may be inquired into and 
tried in Poona, 

i8o, Cr. P. C. When an act is an ofience by reason of ite 
Place of trial where relation to any other act which is also ah 
^ relatoT ^o '^ offence or which would be an offence if the 
offence. doer were capable of committing an offence, 

la chaise of the first-mentioned offence may be inquired into or 
tried by a Court within the local limits of whose jurisdiction either 
act was done. 

Illustrations, 

(a) A charge of abetment may be inquired into or tried either by the 
Coprt within the local limits of whose jurisdiction the abetment was com- 
mitted, Or by the Court within the local limits of whose jurisdiction the 
offence abetted was committed. 

{p) A charge of receiving or retaining stolen gbods may be inquirecl 
into or tried either by the? Court within the local limits of whose jurisdic- 
tion the goods were stolen, or by any Court within the local limits of 
whose jurisdiction any of them were at any time dishonestly received or 
retained. 

{f) A charge of wrohgfiilly concealing a person known to have 
been kidnapped may be inquired into or tried by the Court within the 
local limits of whose jurisdiction the wrongful concealing, or by the 
Court whhm the local Kmits of whose jurisdiction the kidnapping, took 
pake. 

With regard to illustration ia) where a foreign subject, in foreign 
territory, abetted the commission of murder in British India, it was held 
that he could not be convicted by a court in British India. The Code of 
Criminal Procedure extends only to British India, and s. i8o assumes 
that the offence has been committed within that territory. Pirtai^ lo Bom. 
H. C. R. 356. With regard to illustration {b) it is to be noted that 
if theft be committed in a foreign and not in British territory, the 
conviction for theft could not be sustained in British India but the 
accused could be convicted with the retention <A stolen property in 
British territory ; Lakya Govinda^ i Bom. 50. P<^owed in Sunker 
Gope, 6 Cal. 307 <s. c.) 7 C. L. R. 411. Sec. Ad^igadu, \ lAad. 171. 



Digitized by VjOOQIC 



MAOlStRAT^' eoURt MaKUAL. 89 

But #tiere the prisoners were convicted of being in pos^ssioil in native 
states of goods stolen in British India and there was no evidence 
«howihg that they were British subjects it was held that they could not 
be tried for want of jurisdiction ; Kirpal Singhy 9 All. 523. Offences 
committed in different districts in the course of the same transaction 
may be inquired into and tried in one of the districts where the offence 
was committed ; kam Dai^ 18 All. 350 ; Thaku^ 8 Bom. 312 

181, Cr. P. C. (i) The offence of being a thug and corn- 
Being a thug or be- naitting murder, of dacoity, of dacoity with 

longing to a gang of muirder, of having belonged to a gang of 
dacoits, escape from * 

custody, etc. dacoits, or of having escaped from custody, 

may be inquired into or tried by a Court within the local limits 

of whose jurisdiction the person charged is. 

(2) The offence of criminal misappropriation or of criminal 

Criminal .misappro- breach of trust may be inquired into or tried 

priation and' criminal by a Court Within the local limits of whose 

breach of trust. • • j- ^- ^ c »x. *. u- l 

jurisdiction any part of the property which 

is the subject of the offence was received or retained by the accused 

person, or the offence was committed. 

• 

(3^) The offence of stealing anything may be inquired into or 

tried by a Court within ttie local limits Of 

"^* whose jurisdiction such thing was stolen or 

was possessed by the thief or by any person who received or retained 

tiie «ame knowing or having reascMi to believe it to be stolen. 

(-/) The offence of kidnapping or abduction mdy be inquired into 

or tried by a Court within the local limits of 

Kidnapping and ab- ^f^^^e jurisdiction the person kidnapped or 

abducted was kidnapped or abducted or was 

conveyed or concealed or detained^ 

The British Court has no jurisdiction to try an offence committed in a 
foreign territory ; Adivigadu, i Mad. 171 ; Lukhy Govinds^ i Bom. 50-; 
Sunker Gopet Cal. 307 ; (S. C.) C. L. R. 411. Conversion of:good&at 
a foreign port which had been entrusted to be carried to a port in British 
India is not regarded as an offence as it was committed on the High seas ; 
BapHtdaldiy 5 Mad. ^3 ; Siddha, 7 Mad. 354. 
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182, Cr. P. C. When it is uncertain in which of sev^al local 

areas an offence was committed, or 
trial where "*^rac of where an offence is committed partly in one 

offence is uncertain or local area and partly in another, or 
not in one distnct only, . . 

or where offence is con- where an offence IS a contmuing one and 

^^'^~"^^ °^ continues to be committed in more local areas 

than one, or 

where it consists of several acts done in different local areas, 

it may be inquired into or tried by a Court having jurisdicdon 
over any of such local areas. 

Liocal areas : The local areas over which this Code applies. 
Bichitranund Das^ 16 Gal. 667. The expression " Local area ** in scfc. 182 
includes sessions division, district, subdivision and province, and cannot 
be restricted to mean the spot of the alleged occurrence only. S. 182 
applies to cases where there is uncertainty as to which of the two places 
the scene of alleged offence lies ; Punardes Narain Sing and Narain 
Sing, 2 C. W. N. 577 ; Sutton vs. Sutton L. R. 22 Ch. D. 511 ; Mullah 
vs. Holway. 23 Cal. 55. referred. 

183, Cr. P. C. An offence committed whilst the offender is in 

the course of performing a journey in voyage 
^9ff«^^«>"^"^^'^ may be inquired into or tried by a Court 

through or into the local limits of whose 
jurisdiction the offender, or the person against whom, or the thing 
in respect of which, the offence was committed passed in the course 
of that journey or voyage. 

Joiimey or Voyage : It does not mean a voyage on the High Seas 
but it is to be restricted in its meaning to a journey or voyage within the 
territories of British India ; Bapu Daldi^ 5 Mad. 23. In order to bring 
an offence within the jurisdiction of a Court daring a voyage or journey 
it is necessary that the journey should be continuous in order to procure 
conviction ; Poran^ 13 B. L. R. App. 4 ; (s. c.) 21 W. R. 64 ; Malony, 
I Mad. H. C R. 193 followed, but a short halt in the course of 
a journey does not prevent the offence being tried at the place of 
destination ; Abdul AH, 25 W. R. 45. 

184, Cr. P. C. All offences against the provisions of any law for 
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the time being in force relating to Railways, Telegraphs, the 

^^ . « ., Post-office or Arms and Ammunition may 

Offences against Rail- 

way, Telegraph, Post- be inquired into or tried in a Presidency- 
office and Arms Acts. ^^^ ^^^^^^ ^^^ ^g.^^^^ is stated to have 

been committed within such town or not : 

Provided that the oflfender and all the witnesses necessary for his 
prosecution are to be found within such town. 

See the case of Mahommad Yusufuddin^ 25 C. L. R. 24 I. A 237. and 
I C. W. N. p. 1. 

185, Cr. P. C. (i) Whenever any doubt arises as to the Court 

by which any offence should under the pre- 
J^^Kub?'''^- ceding provisions of this Chapter be inquired 

trict where inquiry or jn^o qj tried the High Court, within the local 
trial shall take place. . . 

limits of whose appellate crmimal jurisdiction 

the offender actually is, may decide by which Court the offence shall 

be inquired into or tried. 

(2) In Lower Burma, when the offender is an European British 
subject, the Court of the Recorder of Rangoon, and in all other 
cases the Court of the Judicial Commissioner, shall, for the purposes 
of this section, be deemed to be the High Court. 

186, Cr. P. C. (i) When a Presidency Magistrate, a District 

Magistrate, a Sub-divisional Magistrate or, if 
Power to issue sum- , . . ,, j • .t . t , ,^, 

mons or warrant for ^^ IS Specially empowered m this behalf by 

offence committed be- ^^e Local Government, a Magistrate of the 
yond local junsdiction. ° 

first class, sees reason to believe that any 

person within the local limits of his jurisdiction has committed without 

such limits (whether within or without British India) an offence 

which cannot, under the provisions of sections 177 to 184 (both 

inclusive), or any other law for the time being in force, be inquired 

into or tried within such local limits, but is under some law for the 

time being in force triable in British India, such Magistrate may 

inquire into the offence as if it had been 

Magistrate's procedure committed within such herein before provided 
on arrest. • ^ , . , , ,. . f 

to appear before him, local limits, and compel 

such person in manner and send such person to the Magistrate 
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having jurisdiction to inquire into or try sucli offepce, or, if sueh 
offence is h^ble, take a bond with or without sureties for his 
appearance before such Magistrate. 

(2) When there are more Magistrates than one having such 
jurisdiction and the Magistrate acting under this section cannot 
latiafy himself as to the Magistrate to or before whom such person 
should be sent, or bound to appear, the case ^hall be reported for 
the orders of the High Court 

Local limits : The validity of a warrant is not affected if at the time 
the Magistrate issues it he be without the local limits of his jurisdiction. 
He may issue rach a warrant from a place in a foreign territory. Locka 
Kaloy I Bom. 340. 

187, Cr. P. C. (i) If the person has been arrested under a 
warrant issued tmder section 186 by a Magis- 
rant issued hy subordi- ^^te Other than a Presidency Magistrate or 
Bate Magistrate. District Magistrate, such Magistrate shall send 

the person arrested to the District or Sub-divisional Magistrate to 
whom h^ is ?ut>ordipate, unless the Magistrate having jurisdiction to 
inquire into Qr try such offence issues his warrant for the arrest of 
^cb person, in which case the person arrested shall be delivered to 
the police-officer ex^uting such warrant, or shall be sent to the 
Magistrate by whom such w^mrant was issued. 

(?) If the offence, which the person arrested is alleged or suspected 
to have committed, is one which may be inquired into or tried by 
any Criminal Court in the same district other than that of the 
Magistrate acting under section 186, such Magistrate shall send such 
person to such Court. 

j38, Cr. P. C- When a Native Indian subject of Her Majesty 

commits an offence at any place without and 

J^^T^iof JTilSs beyond the Hmits of British India, or 

cppamitt^ out of when any British subject commits an offence 
British India. . . . . - ^^ • « . 

m the temtones of any Native Prmce or 

Chief in India, or 

when a servant of the Queen (whether a British subject or not) 

commits an offence in the territories of any Native Prince or Chief 

in India, 
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he may be dealt with in respect of such offence as if it had been 
committed at any plaCe within British India at which he may be 
found : i 

Provided that no charge as to any such offence shall be inquired 

into British India unless the Political Agent, 
Political Agent to .. , . _ , • . • i i 

certify fitness of inquiry ^f there IS one, for the territory m which the 

into charge. offence is alleged to have been comnjitted, 

certifies that, in his opinion, the charge ought to be inquired into 

in British India ; and, where there is no Political Agent, the sanction 

of the Local GovernmenI shall be required : 

Provided, also, that any proceedings taken against any person 

under this section which would be a bar to subsequent proceedings 

against such person for the same offence if such offence had been 

committed in British India shall be a bar to further proceedings 

against him under the Foreign Jurisdiction and Extradition Act, 

1879, in respect of the same offence in any territory beyond the 

limits of British India. 

Native Indian subject : The expression *' Native Indian subject 
of Her Majesty" in s. 188 of the Cr. P. C. must be construed strictly and 
cannot be held to include servants of Her Majesty ; Natwari, 16 Bom. 
178. But this has now been made to include the servants of Her Majesty 
by clause (6) which is new. The expression found means not where 
a person is discovered, but where he is actually present ; Sarmukh Singh^ 
2 All. 218, and Daya Bhima^ 13 Bom. 147. Proceedings taken under 
s. 188 of the Cr. P. C. without the certificate of the Political Agent are 
wholly void ; A'a/^ P^ttWMs/, 13 Mad. /^2/^\ Ramsundar, 19 All. 109. 
Abetment of an offence in British India committed in foreign territory by 
a British subject is not punishable ; Ganpatra Remchandra^ 19 Bom. 
105 ; Elmstone, 7 Bom. H. C. R. and Mooja Chetty, Mad. 331. 
Followed. The Civil station of Rajkote is not a part of British 
India ; Abdul Latef^ 10 Bom. 186. The Civil and Military station of 
Bangalore is not a part of British India. For the definition of " Politi- 
cal Agent " See General clauses Act (X of 1877) ; s. (40). 

189, Cr. P. C. Whenever any such offence as is referred to in 
Power to direct copies section 188 is being inquired into or tried, the 

of depositions and ex- i^ocal Government may, if it thinks fit, direct 

hibits to be received . r • . 

in evidence. that copies of depositions made or exhibits 

15 
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produced before the Political Agent or a judicial officer in or for the 
territory in which such offence is alleged to have been committed 
shall be received as evidence by the Court holding such inquiry 
or trial in any case in which such Court might issue a commission 
for taking evidence as to the matters to which such depositions 
or exhibits relate. 

198, Cr. P. C. No Court shall take cognizance of an offence 

falling under Chapter XIX or Chapter XXI 
Prosecution for breach r^iTj* t» i^-j j 

of contract, defemation of the Indian Penal Code or under sections 
and offences against ^^^ ^^ ^^5 (^^^^ inclq^ve) of the same Code, 

except upon a complaint made by some person 
aggrieved by such offence. 

Person eiggrieved. The husband of a woman who is defamed by 
the imputation of unchastity is a person aggrieved and the Magistrate 
may take cognizance upon his complaint Ckellam Naidu^ 14 Mad. 379, 
but the brother of a lunatic whose wife is prosecuted for bigmay is not a 
person aggrieved, Bai Ruksmoris^ 14 Mad. 379. 

199, Cr. P. C. No Court shall take cognizance of an offence 

under section 497 or section 498 of the Indian 
Prosecution for adui- t> t -r^ •• . 1 • . t 

tery or enticing a Penal Code, except upon a complaint made 

married woman. by the husband of the woman, or, in his 

absence, by some person who had care of such woman on his behalf 
at the time when such offence was committed. 

Object of the sectioii : The object of the law is to prevent Magis- 
trates inquiring of their own motion into cases connected with marriage, 
unless the husband or other person authorised, moves them to do so. 
Jatia Sheikhy 20 Cal. 483. But see Camtroy KallUy 5 All, 233. 

Complaint - A formal complaint by the husband is necessary. 
Lucky Narain Nagory^ 24 W. R. 18. The Magistrate may proceed, if a 
proper complaint is made to him. In re Ujjala Bewa^ i C. L. R. 523. 
The mere fact that a husband is a witness in the case is not sufficient. 
A conviction so obtained is bad in law. KaUuy 5 All. 233. Lukhy 
Narain Nagory^ 29 W. R. 18. 

196, Cr. P. C. No Court shall take cognizance of any offence 

Prosecution for off- punishable under Chapter VI of the Indian 

ences against the State, pgnal Code (except section 127), or punishable 

under section 108 Ay or section ISJA^ or section 294A, or section joj 
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c(f the same Code, unless upon complaint made by order of, or 
under authority from, the Governor-General in Council, the Local 
Government, or some officer empowered by the Governor-General 
in Council in this behalf. 

See the case of Tilaky 22 Bom. 112. 

IV. Disqualification of Judges, 
556, Cr. P. C. No Judge or Magistrate shall, except with the 
C *h h'ch T d permission of the 'Court to which an appeal 
or Magistrate is person- lies from his Court, try or commit for trial any 

ally interested. * ^ • !_• u l • ^ « 

^ case to or m which he is a party, or personally 

interested, and no Judge or Magistrate shall hear a^ appeal from any 

Judgment or order passed or made by himself. 

Explanation, — A Judge Or Magistrate shall not be deemed to be 
a party or personally interested, within the meaning of this section, 
to or in any case by reason only that he is a Municipal Commissioner 
or otherwise concerned therein in a public capacity^ or by reason only 
that he has viewed the place in which an offence is alleged to have 
been committed^ or any other place in which -any other transaction 
material to the case is alleged to have occurred^ and, made an inquiry 
in connection with the case. 

Illustration. 

Ay as Collector^ upon consideration of information furnished to him, 
directs the prosecution of B for a breach of the Excise Laws. A is 
cKsqualified from trying this case as a Magistrate, 

This was s. 555 of the Code of 1882. 

Personal interest : It is very difficult to lay down in exact words 
what is meant by the words " personal interest " but it has been some- 
what explained in the case of Sergeant and others vs. Dale^ 2 Q. B. D. 
558. " If he has any legal interests in the decision of the question, he is 
disqualified, no matter how small that interest may be. The law, in 
laying down the rule, has regard not so much perhaps to the motive which 
might be supposed to bias the judge as to the susceptibilities of the litigant 
parties. One important object at all events, is to clear away everything 
which might engender suspicion and distrust of the tribunal, and to 
promote the feeling of confidence in the administration of justice which 
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is 80 essential to social order and security. '* Personal interest ^ includes 
official interest ; Sudhanya Upadhyaycty 23 CaL 32S. 

The words personally interested do not mean '^ privately interested*^ 
or " interested as a private individual " but also inelude personal steps 
taken in official capacity such as initiating proceedings or dispersing an 
unlawful assembly and pursuing the accused — Girish Chandra Ghosh vs^ 
Queen, I. L. R. 20 Cal. 857. 

Where police investigation preliminary to trial has been directed bj 
a Magistrate to a considerable degree, he is disqualified to try the case. 
Sudhanya Upadhyaya vs. Queen I. L. B. 23 Cal. 328. Mere holding of a 
local inquiry under & 202 Cr. P. C does not disqusttify — Anand Singt^^. 
Bbsu Mundle, I. L. R. 24 CaL 167 and in the case of Lalji I. L. R. 19 All. 
302. The fact that a Magistrate expressed an opinion in the case after 
holding an inquiry under s. 202 is no bar to his hold^g the triiat. Beni 
Madhab Roy m. Rosoraj Goswami 4 C. W. N. 604. The mere fact that 
a Magistrate is a Vice-President of a municipality does not disqualify 
him from trying a case bromght by the municipality but if he has taken 
any part in promoting the prosecution or in sanctioning it in a meeting 
he will be disqualified. Queen vs, Firoj Sha Pestnoji, I. L. R. 18^ 
Bom. 42. If a Magistrate is a shareholder; in a company prosecuting an 
accused for breach of trust of company's money, he is disqualififed— /« re 
Rodrigues» I. L. R. 20 Bom. 502. When a Magistrate's servant is the com- 
plainant for rash driving of an accused endangering a vehicle in which the 
Magistrate's wife was passing, the Magistrate is incompetent to try,— 
Queen vs, Sahadeb Vulad Tukaram, I. L. R. 14 Bom. 572. 

A Magistrate having had to express his opinion on the evidence^ 
which formed the evidence for the defence in a counter case, it was held 
desirable to have the complaint tried by some other Magistrate^Chandra- 
moni Sarraa vs, Kunja Rendi^ IV C. W. N. 824. 

Disposal of a counter case or previous trial of one batch of accused 
in the same case with the same defence is no bar to trial by the same- 
Magistrate of the other case or other batch of accused, i C. W. N. 426. 

526^ Cr. P. C (1) Whenever it is made ta appear ta the High; 
Court — 
High Court may trans- (^) tlmt a fair affid impartial enqtriry or trial 

fer case or itself try it. . ' ^ ^ 

cannot be had in any Criminal Court subordi- 
nate hereto,, or 

(p) that some question of law of unusual difficulty is iikdy ta 

arise, or 
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{c) that a view of the place in or near which any offence has been 
committed may be required for the satisfactory inquiry into or trial 
of the same^ or 

{d) that an order under this section will tend to the general 
convenience of the parties or witnesses^ or 

{e) that such an order is expedient fwr the ends of justice, or is 
required by any provision of this Code^ 
it may order — 

(/) that any offence be inquired into or tried by any Court not 
empowered under sections 177 to 184. (both inclusive)^ but in other 
respects, competent to inquire into or try such- offence ; 

(//) that any particular criininal case or appeal, or class- of such 
cases or appeals, be transferred from a Criminal Court subordinate to 
its authority to any other such Criminal Court of equal or superior 
jurisdiction ; 

(m*) that any particular criminal case (x appeal be transferred to 
and tried before itself ; or 

(;z/) that an accused person be coisimittedi for trial ta itself or ta 
a Court of Session.. 

(2) When the Hiigh Court withxiraws for trial before itself any 
case from any Court other than, the Court of a Presidency Magistrate 
it shall, except as provided in section 267-, observe in such trial the 
same procedure which that Court would have observed, if the case 
had not been so withdrawn. 

( j) The High' Court may act either on the report of the lower 
Courts or on the application of the party interested^ or on its own 
initiatives. 

(4) Every application for the exercise of the power conferred by 
this section shall be made by motion, which shall, except when the 
applicant is the Advocate-Cjeneral be suppcM;ted by aiSdavife or 
aflfirmation.- 

(5) When an accused person ma^es an appficatron unxfer this; 
section, the High Court may direct him to execute a bond, with or 
without sureties^ conditioned that he will, if convicted,, pay the costs 
oC the pax^secutoc. 
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(6) Every accused person making any such application shall give 

^, . ^ , ,. _ to the Public Prosecutor notice in writim: of 
Notice to Pubhc Pro- . ,. . , . , 

secutor of application the application, together with a copy of the 
under this section. grounds on which it is made ; and no order 

shall be made on the merits of the application unless at least twenty- 
four hours have elapsed between the giving of such notice and the 
hearing of the application. 

(7) Nothing in this section shall be deemed to affect any order 
made under section 197. 

(8) If^Jn any criminal case or appeal^ before the commencement 
.,. of the hearings the Public prosecutor ^ the 

application under this complainant or the accused notifies to the 
Court before which the case or appeal is 
pending^ his intention to make an application under this section in 
respect of the case, the Court shall epcercise the powers of postponement 
or adjournment given by section 344 in such a manner as will afford 
a reosonable time for the application being made and an order being 
obtained thereon^ before the accused is called on for his defence, or, 
in the case of an appeal, before the hearing of the appeal. 

In Dhoneksrito Samunt vs. King it was held by the High Court that 
it was competent to the Magistrate before granting an adjournment to 
proceed with the case up to the point at which the accused would be 
called upon for their defence under clause (8) 6 C. W. N. 717. The Judge 
is bound to postpone the case on such an application and his disregard of 
this provision of law will make his subsequent proceedings void — 
Empress vs. Gyaitri Prosonna Ghosal I. L. R. 15 Cal. 455 and Surat Lai 
Chowdhuri vs. Emperor I. L. R. 29CaL 211. But in Johuruddin Sarcar 
vs. Emperor I. L. R. 31 Cal. 719 it was held that the application must be 
bonafide and not merely a pretence to delay the trial. In the cases 
of Kisori Gir vs. Ramnaran Gir 8 C. W. N. 77 and Queen vs. Virasami 
I. L. R. 19 Mad. 315 it has been held that such an application should 
be made with due diligence at the earliest possible time. In an application 
for transfer the High Court has to consider not so much the actual bias 
existing in the mind of the Judge, for the incidents may be capable of 
explanation consistent with his impartiality, but it should consider 
whether they are such as are reasonably calculated to inspire in the 
accused a fear that he will not have a fair and impartial trial — case of 
Duperyne I. L. R. 23 Cal. 495 At the same time it must be observed 
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that a transfer of a case from one Magistrate to another is tantamount 
to a censure upon him and should not be lightly done^-case of Shankur 
6 Bom. H. C. R. 69. See also the case of Wilson in I. L. R. 18 Cal. 
247. 

It is not an error of law in taking down the deposition of the witnesses 
for the prosecution before granting the prayer for adjournment but it 
is not desirable that the authority to go on with the proceedings, until 
the accused b called on for«his defence, should be ordinarily exercised. 
The prayer for postponement or adjournment should, unless the case is 
exceptional in character, be granted at once — Kalicharan Ghosh z^x. 
Emperor I. L. R. 33 Cal. 1188. 
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PART II. 

CHAPTER I. 

Initation of Criminal Proceedings: 

S. 190 Cr. P. C. (i) Except as hereinafter provided any Presi- 
dency Magistrate, District Magistrate or Subdivisional Magistrate 
and any other Magistrate especially empowered in this behalf, may 
take cognizance of any offence — (a) upon receiving a complaint of 
facts which constitute such offence ; (b) upon a police report of such 
facts ; (c) upon information received from any person other than a 
police officer or upon his own knowledge or suspicion that such 
offence has been committed. 

(2) The Local Government or the District Magistrate subject 
to the general or special orders of the Local Government may em- 
power any Magistrate to take cognizance under Sub-section (i) 
clause (a) or clause (b) of offences for which he may try or commit 
for trial. 

(3) The Local Government may empower any Magistrate of the 
first or second class to take cognizance under Sub-section (i) clause 
(c) of offences for which he may try or commit for trial. 

Thus only the Presidency Magistrate, District Magtstrate, a Sub- 
divisional Magistrate or any other Magistiate specially empowered by 
local Government or District Magistrate can initiate proceedings. 

Complaint as defined in s. 4 ckiuse (g) Cr. Pr. C means *' the allega- 
tion' made orally or in writing to a Magistrate with a view to his 
taking action under this Code, that some person, whether known* or un- 
Ijnown, has committed an offence, but it does not include the report of 
a police officer. 

As a General rule any person having knowledge of the commission 
of an offence may set the Law in motion by a complaint even though, 
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he is not personally interested or affected by the offence — in re Ganesh 
Narayan Sathe I. L. R. 13 Bombay 600 ; Farzand Ali vs. Hanoonian 
Prassad I. L. R. 18 All 465. 

The following procedare has been prescribed by Bengal Government 

about the system of receiving and distributing 
i^d^iSn^e'^Ss^^"^**^"'* police cases and petitions of complaints {^^ide 

Bengal Government resolution No. 940 }. with 
Cir. No. 941 J. dated loth February 1899, p. 162, vol. I. of Mr. Buckland's 
Government Circulars 1902.) (i) In all districts the district Magistrate 
when at head quarters should distribute the cases sent up by the police 
in A form. In his absence the Joint Magistrate or a Senior Deputy 
Magistrate should be entrusted with the duty. (2) The District Magis- 
trate in all districts should dispose of B. and C. forms whether he is at 
head quarters or in camp. Whenever, this is, for any reason, impossible, 
without causing undesirable delay, he should for the time being, make 
over the work to the Joint Magistrate or a Senior Deputy Magistrate. 
(3) In small districts the District Magistrate might himself receive and 
dbtribute complaints when at head quarters. In the large districts or 
when in a small district the District Magistrate is on tour, the work must 
be made over to the Joint Magistrate or a Senior Deputy Magistrate. If 
owing to the number of complaints or the amount of his other works, the 
receiving Magistrate cannot himself examine the complainants fully, it is 
preferable that the examination should be left to the Magistrate to whom 
the case is transferred for trial. Hasty and incomplete examination of 
complainants leads to improper issue of process and consequent un- 
warrantable harassment of the accused and the District Magistrate and 
the Commissioner should especially see whether this defect exists, on their 
inspections and draw attention of the Magistrates to this. (4) The terri- 
torial system should not be ordinarily adopted but where the Sadar Sub- 
divison is unusually large it may conveniently be divided amongst several 
Magistrates, cases being sent according to the area from which they 
come. Where this system is adopted complaints may be taken up direct 
by the Magistrate from whose area they come. It is not however 
necessary that a Magistrate shall take up all cases arising within the 
thana or thanas of which he is in charge. The District Magistrate may 
in giving jurisdiction to his subordinates direct that cases under the more 
serious systems whether instituted on complaint or sent ap by the 
police should only be taken up by some particular Magistrate. (5) The 
officer who distributes cases should always have before him in some 
convenient form information as to the state of files of the subordinate 
16 
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Magistrates and allot the criminal works as far as possible, so that do 
delay would occur in disposal of cases. (6) The District Magistrate 
employed to distribute cases should as a general rule be the Senior among 
those posted to the District. (7) In Sub-divisions the Sub-divisional officer 
should dispose of all B and C forms and receive petitions and examine 
complainants. When however there is a second officer competent for the 
work and the work of the Sub-division is heavy and the complaints are 
numerous that officer may be allowed to take the complaint>s under die 
less serious sections. (8) complaints should not ordinarily be transferred 
to Benches for the examination of complainants prior to the issue 
of process. The complainants should be examined by a stipendiary 
Magistrate, cases not being made over to Benches, till ready ibr trial 
To this practice however exception may be made if any Honourary 
Magistrate is thoroughly competent and can be fully trusted to 
sift the complaints and issue process with discretion. Complaints are 
ordinarily written on plain paper by Muktears and stamped with a Court 
fee of 8 annas and then filed before the Magistrate having jurisdiction 
to entertain complaints. Under Art I (b) Schedule II of act VII of 
1870 only complaints of non-cogpiizable offences and those for wrongful 
confinement and restraints require stamps. Under s. 18 of the abpve 
act the Magistrate has a discretion to dispense with stamp fees when 
parties are too poor. Paupers however should not be encouraged to 
indulge in litigation for trivial offences. 

A complaint of a public servant, a Municipal officer or an officer or 
servant of a railway company is exempt fh>m the payment of the fee 
under s. 19, Act VII of 1870. 

When cognizance has been taken of an offence on a police report and 
the case made over to a subordinate Magistrate, so long as the case 
connected with that offence remains with the subordinate Magistrate, 
no other Magistrate is competent to deal with it and applications for 
warrants against other persons concerned in that offence should be made 
to the magistrate before whom the case is and to no other Magistrate— 
Golapdy Sheikh I. L. R. 27 Cal. 979 and Jhumak Jha I. L. R. 27 
Cal. 798. . • 

When a Magistrate having taken lawful cognizance of an offence 
found it disclosed in evidence that a certain other person not before 
the Court was concerned in the offence, it is not unlawful for him to issue 
process and try that person although not specially empowered under 
clause (c) 190 Cr. P. C— Charu Chunder Das 4 C. W. N. 367. 
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The prosecution commences when a complaint is lai4» the reception 
of complaint being a stage of judicial proceeding towards conviction — 
Empress vs. Laphan Sankharam I. L. R. 2 Bom. 481. A Magistrate 
taking complaint and issuing process thereon acts judicially and not 
ministerially. — Regina vs. Sodasivappa Pandurangappa 5 Bom. H. C. 
R. Cr. 29. 

Petitions of complaints are generally taken as soon as the Magistrate 
comes to Court. They are given to the Peshkar for entry in the Register 
of Complaints. After entry in this register, the number of the register . 
is noted on the pitition and then it is put up before the Magistrate 
who either examines the complainant or transfers the petition imder 
s. 192 Cr. P. C. to some other Magistrate. 

S. 191, Cr. P. C. When a Magistrate takes congnizance of an 
offence under sub-section i clause (c) of the preceding section 
the accused shall, before the evidence is taken, be informed that 
he is entitled to have the case tried by another Court and if the 
accused or any of the accused, if there be more than one, objects 
to being tried by such Magistrate, the case shall, instead of being 
tried by such Magistrate be committed to the Court of Session or 
transferred to another Magistrate. 

A Magistrate taking cognizance of an offence under s. 190 (c) is 
not disqualified from holding a preliminary inquiry with a view to 
committing the case to Sessions. Abdool Rasak I. L. R. 2 All. 109. 
A Magistrate is not bound to transfer a case on a valid objection 
being made ; he may either transfer or commit to Sessions. — In re Felix 
I. L. R. 22 Mad. 148. See also Emperor vs. Hawthrone I. L. R. 13 All. 
345. Where the Police investigation preliminary to trial has been 
directed by a Magistrate to a considerable degree, the Magistrate is 
disqualified to try the case — in Sudama Upadhyaya vs. Queen I. L. R. 
23 Cah 328. Vide also s. 556 Cr. P. C. and rulings thereunder. 

S. 192, Cr. P. C. (i) Any Chief Presidency Magistrate, District 
Magistrate o; Sub-divisional Magistrate may transfer any case of 
which he has taken cognizance for inquiry or trial to any 
Magistrate subordinate to him. (2) Any District Magistrate may 
empower any Magistrate of the first class who has taken cognizance 
of any case to transfer it for inquiry or trial to any other specified 
Magistrate in the district who is competent under this Code to try 
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the accused or commit him for trial ; such Magistrate may dispose 
of the case accordingly. 

When a case is transferred to another officer for disposal the whole 
case is transferred and not merely the persons first placed on trial. 
Till the case is withdrawn from his file, the latter officer alone has 
power to issue process for trial of supplementary accused. If he 
refuses process, his order amounts to an order of discharge — ^Ajab Lai 
Khirpur v^. Emperor IX C. W. N. 8io. 

S. 192 does not authorize the transfer of a case to which sections 
20 to 23 of the Cattle trespass Act apply — Shama vs, Lichoo Sheikh 
I. L. R. 23 Cal. 300 and Raghu Sing vs. Abdool Nabab I. L. R. 23 
Cal. 442. 

S. 200, Cr. P. C. Subject to any provisions of s. 476 a Magistrate 
taking cognizance of an offence cm complaint 
com^^t"^ "^ ^ ^^^^^ ^^ ^"^ examine the complainant cm 
oath and the substance of the examination 
shall be reduced to writing and shall be signed by the complainant 
and also by the Magistrate. Provided as follows : (a) when a 
complaint is made in writing nothing herein contained shall be deemed 
to require a Magistrate to examine a complainant before transferring 
the case under s. 192 ; (b) where the Magistrate is a Presid^icy 
Magistrate such examination may be on oath or not as the Magis- 
trate in each case thinks fit and need not be reduced to writing; but 
the Magistrate may, if he thinks fit, before the matter of the 
complaint is brought before him, require it to be reduced to writing ; 
(c) when the case has been transferred under section 192 and the 
Magistrate so transferring has already examined the complainant, 
the Magistrate to whom it is so transferred shall not be bound to 
reexamine the complainant. 

Under S. 6 of Act X of 1873 where the witness ♦ * is a Hindu or 

Mahomedan or has an objection to taking oath, 

^' he shall instead of making an oath make an 

affirmation. The Calcutta High Court has prescribed the following 

terms for the oath and solemn affirmation under s. 7 of the above act : 

Oath : — " I Swear that the evidence I shall give in this case shall be 
true, that I will conceal nothing and that no part of my evidence shall be 
false — so help me God." 
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^lemn affinnation :— " I Solemnly declare that the evidence which 
I shall give in this case shall be true, that I will conceal nothing and 
that no part of my evidence shall be false." 

Oaths are administered to Christian witnesses on the New Testament. 
Every Court in which Christian witnesses generally come should be 
provided with a copy of the New Testament on the front page of which 
the terms of the oath may be conveniently written out. An English 
and Vernacular copy of the Solemn affirmation should be written out in 
manuscript and hung up at the witness box of each Court ss that literate 
witnesses may read it out. In case of illiterate witnesses the oath or 
affirmation should be administered verbally by the Court-orderly. 

The statement of the complainant is generally recorded on the back of 
the petition of complaint. If the statement is too 
**^ lengthy for that, form No. 83 of the High Court 

is used. Under rule 24 (p. 8) Chapter I of Calcutta High Court General 
Rules and Circular Owlers Criminal, it is enjoined that the examination 
of the complainant should not be a mere form but an intelligent inquiry 
into the subject matter of the complaint carried far enough to enable th^ 
Magistrate to exercise his judgment whether there is or is not sufficient 
ground for proceeding. If the complaint comes for disposal to a Magis- 
trate who does not keep the Register of complaints, the petition should 
be at once entered in the Trial Register and the number of the petition 
in this register should be noted on the record. The Bench clerk should 
see that the mark or signature of the complainant is taken below his 
statement recorded by the Magistrate. 

S. 202 Cr. Pr. C. (i) If the Chief Presidency Magistrate or any 
Prelimi E Other Presidency Magistrate whom the local 

Government may from time to time empower 
in this behalf or any Magistrate of the first or second class is 
not satisfied as to the truth of a complaint of an offence of 
which he is authorized to take cognizance, he may when the 
complainant has been examined record his reasons and may then 
-postpone the issue of process for compelling the attendance of 
the person complained against and either inquire into the case 
himself or direct a previous local investigation to be made by any 
officer subordinate to such Magistrate or by a Police officer or by 
such other person, not being a Magsitrate or Police officer as he 
thinks fit for the purpose of ascertaining the truth or falsehood of 
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the complaint. (2) If such investigation is made by some person 
not being a Magistrate or Police officer, he shall exercise all the 
powers conferred by this Code on an officer in charge of a Police 
Station except that he shall not have power to arrest without 
warrant. (3) This section applies to the Police in the towns of 
Calcutta and Bombay. 4 

The words " is not satisfied as to the truth of the complaint " have 
been inserted in place of " sees reason to dis- 

Local Preliminary enquiry. ^^^^ ^j^^ ^^^^ ^^ ^ COmplaint" of the Code of 

1882. When the magistrate himself does not take up the preliminary 
inquiry, only a local investigation can be ordered. A third class Magis- 
trate has no power to postpone issue of a process under s. 202 Cr. P. C. 
A Magistrate must record his reasons before he can order a preliminary 
inquiry. 

"When a complaint of a cognizable offence is referred to the 
Police for inquiry into the case as a whole under s. 202 a first information 
report and a final form should be submitted by the Police, but when 
such a complaint is referred for inquiry upon some suspicious point or 
points a summary report not in the prescribed form will suffice. The 
employment of Police to inquire into non-cognizable cases is open to 
much objection and should be discouraged. When however it is 
necessary to employ the Police in such cases the Magistrate should 
mention the section under which the compiaint seems to fall and 
should indicate clearly the particular points on which the inquiry is 
needed. In every case referred for inquiry to the Police a date should 
be fix^d by the Magistrate by which the report or an explanation 
qS. the cause of the delay, is to reach him. The complainant should 
be informed of the date. " (Government Circular No. 4387 J. D. of 
7th December 1890, p. 139 Buckland's Government Circular 1902 
Vol. I). In rule 25 Chapter I. p. 8 of High Court General Rules and 
Circular Orders C. 1903 the High Court ^f Calcutta has discouraged 
the Magistrates to order investigation of non-cognizable cases by the 
Police. Also vide Rule 4 (a).and (b) Chapter XV. p. 287 of Bengal 
Police Code. ' 

Under Government orders village Punchayets may be advantageously 
used for such investigations. Boundary disputes between tenants may be 
usefully referred to the common landlord (unless the latter or his agent 
has already taken up one side) or to the Punchayct if he lives near the 
land or to the headman of the village. 
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There should be distinct allegations on oath or solemn affirmation to 
show that an accused person really took part in an occurrence and that 
the occurrence, if believed, constitutes an offence as defined in law, 
before process issues against him. When the complainant's deposition 
shows that he did not actually see the occurrence, or that the identity 
of the accused is open to doubt, or that the occurrence was purely of a 
civil nature — (a) the title of the complainant ' himself being open to 
question or (b) the accused having asserted a claim, it is usual to order 
a preliminary inquiry under S. 262 Cr. P. C. ; when counter complaints 
are lodged on the same occurrence, it is usual to hold preliminary 
inquiries to see which version of the facts is true : If in one case 
process has already issued, it is usual to order putting up of the later 
counter-complaint after disposal of the former ; unusual and unexplained 
delay in lodging a complaint is a reason for preliminary inquiry as 
generally such time is taken up to concoct false cases or to give criminal 
colour to otherwise innocent transactions or to implicate innocent 
persons with real afFenders. Serious cases of cognizable nature are 
generally referred to the local police for prompt investigation as delays 
of a judicial inquiry in Court may result in loss of valuable traces of 
the occurrence or of the offenders and justice may be frustrated. 

Evidence under B. 202 Cr. P. C. should be recorded in brief in memo 
form in summons cases and in warrant cases 
*^' ' according to ss, 354 and 355 Cr. P. C. Apparent- 

ly s. 356 Cr. P. C. deos not apply. After examining the complainant 
the court must either issue f)rocess on the accused or order an enquiry 
under s. 202 or dismiss the case under s. 203. 

A Magistrate who holds an inquiry under s. 202 is not disqualified 
from trying the case himself even if be has expressed an opinion in sub- 
mitting the report— Bani Madhab Roy 4 C. W. N. 604 Anund Sing 
I. L. R. 24 Cal. 167. It is otherwise when the Magistrate initiates or 
directs proceedings against the accused — Girish Ch. Ghosh I. L. R. 20 
Cal. 857. Sudama Upadhaya I. L. R. 23 Cal. 328. 

Copies of petitions with copy of the Magistrate's order are generally 
sent out to the person entrusted to hold the inquiry and the originals are 
kept in office. The order to the police should be entered in Magistrate's 
order book. The case should be entered in the Magistrate's diary in the 
date on which the report is made returnable. Under rule 48 Chapter III 
(p. 99) High Court General Rules and Circular Orders Cr. 1903 all orders 
passed after record of complainant's statements should be embodied in the 
prescribed order slieet for/n No. 107 M. 



Digitized by VjOOQIC 



io8 magistrates' court manual. 

S. 203 Cr. P."C. The magistrate before whom the complaint is 
made or to whom it has been transferred may 

pl^nt^'^^ of com- dismiss the complaint if after examining the 
complaint and considering the result of the 

investigation (if any) made under s. 202 there is in his judgment no 

sufficient ground for proceeding. In such case he shall briefly record 

his reasons for so doing. 

A Magistrate of any class may dismiss a complaint under s. 203. The 
reasons for dismissal should be briefly recorded on the order sheet. The 
use of this section requires considerable discretion for while on the one 
hand Magistrates may be tempted to reduce their own work by throwing 
out unimportant cases, they should on the other hand bear in mind 
that dismissal of true cases is tantamount to denial of justice and may 
encourage lawlessness in the mofusil or resort to unlawlful courts of 
zemindars. In many cases of frivolous or civil nature it is advisable to 
dismiss summarily under S. 203 Cr. P. C. as nothing material besides what 
the complainant admits, can be generally expected by exparte exami- 
nation of onesided evidence in a preliminary inquiry at Court. On the 
other hand now-a-days complainants are generally not such fools that 
from their statement alone a Magistrate can safely learn the true nature 
of the occurrence if they are disposed to conceal it and justify summary 
dismissal of their complaint. It may often be useful to serve a • notice 
on the accused to explain matters if he likes, when a local investigation 
can not be conveniently held. There is nothing in s. 202 Cr. P. C. 
to prevent examination of the defendant and his witnesses for obtaining 
full information about a case— Debibox vs, Jutmal Dungurwal I. L. R. 
33 Cal. 1284. 

A petition presented by a complainant to a Magistrate impugning the 
correctness of a police report (in a case originally investigated by the 
police) is a complaint within the meaning ot s. 4 clause (b) Cr Pro. Code 
and before a Magistrate can order prosecution of the complainant under 
s. 211 LP. C. on the police report, the Magistrate is bound to examine 
the complainant on oath and dispose of his complaint under s. 203 
Queen Empress vs. Sham Lall I. L. R. 14 Cal. 707 (Full Bench). 'In 
the case of Jogendra Nath Mukerjee vs. Emperor I. L. R. 33 Cal. 6 
Rampini and Mukerje J. J. commenting on the above ruling observed 
" Such a procedure is unknown to the statute law of this country or to 
the statute law of England, Scotland or Ireland. It is not the law in 



Digitized by VjOOQIC 



MAGISTKATSS' COURT MANUAL. 109 

Madras (Ram Swami vs. Queen Empress I. L. R. 7 Mad. 292) or in 
Bombay (Imperatrix vs. Jijibhai Govind, I. L. R. 22 Bom. 596) or in 
the United Provinces (Queen Empress vs. Raghu Tewari I. L. R. 15 
All 336) ; " but still they did not disturb the older Bengal decisions 
which have the authority of a long course of concurrent decisions. 

When an original complaint is dismissed under s. 203, a fresh com- 
l^int on the same facts cannot be entertained so long as the order of 
dismissal is not set aside by a competent authority — Kamal Chandra Pal 
vs, Gaur Chand Adhic£U7 L L; R. 24 Cal. 286. A second complaint made 
by a different person on the same facts alleging different offences may be 
entertained though an order of dismissal on the first complaint is not set 
aside — Emperor vs. Meherban Husain I. L. R. 29 AIL p. 7. A Magistrate 
is bound to examine at least the complainant before he can dismiss his 
case under s. 203 — Ganesfa Narayan Sathe I. L. R. 13 Bom. 590 ; Ranga^ 
swami Golluden 4 Mad. 162 ; Dulat Bewa vs. Bhuban Saha 3 B. L. R. 
A. Cr. S3. 

Under section 437 Cr. P. C the District Magistrate, the Sessions 
Judge or the High Court can order further inquiry in cases dismissed 
unders ss. 203, 204 or in any case in which the accused has been dis- 
charged. But the High Court has no pvvirer mider the Criminal Procedure 
Code to interfere witii any order of dismissal passed by a Presidency 
Magistrate, though under s. 1 5 of the Charter Act (24 and 25 Victoria C 
104) the High Court can order a further inquiry in such cases — Charu- 
bala Devi vs, Barendra Nath Mosumdar. I. L. R. xj Cal. 126 ; Opoorva 
Coomar Sett vs, Probod Coomari Dasi i. C W. N. 49. The question of 
propriety or impropriety of the order does not strictly come within the 
authority vested in the High Court by s. 15 of the Charter Act — Debi 
Bux Shroff »y. Jutmul Dunguswal I. L.^ R. 33 CaL 1285. 

Under rule 11 Chapter lil. p. 80, H. C. G. R. 1903, complaints dis- 
missed i without preliminary inquiry shall be 
^° * formed into bundles, weekly, monthly cm: quarterly 

to which a title page and a table of contents should be attached and for 
each such bundle a single entry should be made in the list of records sent 
to the record room. 

S. 204 Cr. P. C. (i) If in the opinion of a Magistrate taking 
cognizance of an offence, there is sufficient ground for proceeding 
and the case iappears to be one in which according to the fourth 
column of the second Schedule a summons should issue in the first 
instance, he shall issue bis summons for the attendance of the 

17 
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accused. If the case appears to be one in which according to that 
column a warrant should issue in the first instance, he may issue a 
warrant or, if he thinks fit, a summons, for causing the accused to be 
brought or to appear at a certain time before such Magistrate or 
some other Magistrate having jurisdiction. 

(2) Nothing in this section shall be deemed to affect the 
provisions of s. 90. 

(3) When by any law for the time being in force, any process 
fees or other fees are payable, no process shall be issued until the 
fees are paid and if such fees are not paid within a reasonable 
time, the Magistrate may dismiss the complaint. 

Clause (2) refers to s. 90 which empowers a Magistrate to issue 
warrant at once in certain contingencies. The dismissal of complaint 
under s. 204 (3) is new under the act of 1898. 

The High Court of Calcutta has laid down the following scale of 
Process fees in Chapter V. p. 114 of H. C. G. R. and CO. Cr. under 
s. 20 of the Court fees Act. 

Warrant of arrest for <each person .., ... i Rupee. 

Summons for one person or first two persons in 

the same place. ... ... .«> 8 annas. 

Do. for every additional person ,., ..,4 annas. 

Proclamation for absconding accused ... ... 2 Rupee. 

Do. witness ... ,.» 8 annas. 

Warrant of attachment ... .,, „„ i Rupee. 

Warrant for levy of fine or compensation .,. 8 annas. 

Order ... .*• .., •*• ••• l Rupee. 

Injunction •.. ^.. ... ... i Rupee. 

Notice ... ... ... ... ... I Rupee. 

Process fees are enhanced 25 per cent, in boat districts in certain 
iseasons. Boat Disiricts are named in para 7 of Chapter V., p. 118 of 
ii. C. G. R. &. C. O. Cr. The process fees are to be prepaid by the 
party before issue of process in non-cognizable cases* Court fees of 
the requisite value are attached to the applications for process with 
list of witnesses and accused filed by the party. First application for 
processes is exempted from stamp duty. Process fees are levied if the 
accused Is summoned under a non-cognizable section even though in 
the petition of complaint a cognizable section is quoted. In bailable 
cases it is usual to allow sufficient bail in the warrants, of arrest. The 
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refusing or accepting of bail is a judicial ^d not merely a ministerial 
duty and a mistake . in the performance of that duty by a Magistrate 
without malice will not be sufficient to sustain an action for damages 
(See Act XVIII of 1850) 2 Madras 396. It is not a ground for 
interference by the High Cburt that a Magistrate has issued a warrant 
when he should have issued sumnwns— Aneef Putney vs. Ram Sundar 
Chakraburty I. W. R. Cr. 16. General provisions regarding the several 
sorts of criminal processes are enacted in ss. 68 — 105 Cr. P. C. A 
Magistrate taking a complaint and issuing a process thereon acts not 
ministerially but judicially. — Reg. vs. Sadashivappa Pundurang Guppa, 
5 Bombiay High Court Report Cr. 29. 

There is no provision in the Criminal Procedure Code as to who is to 
write out processes. In many districts following 
""^ ^" the existing procedure in Civil Courts, under 

standing cn-ders of District Magistrates parties are ejijoined to write out 
processes and to file these written processes with the process fees and 
the application for processes. The Criminal Procedure Code is silent 
about the Magistrate's establishment Under rules framed by the Board 
of Revenue, at district head qi^rters, 4 Mohurirs are allowed for each 
Deputy Collector — Magistrate, besides the. fixed establishment for the 
District Magistrate. Two of these Deputy Collectors' Mohurirs are 
meant for his criminal work. But on account of the paucity of hands in 
the District Magistrate's Office, often one Mohurir from the Deputy 
Magistrate's staff is taken away by the District Magistrate for his 
office and only one Mohurir is allowed to the Deputy Magistrate with 
occasional assistance of apprentices. The consequence is that the 
criminal registers— especially the statistical ones — are neglected. Some 
relief is obtained by the Magistrate's Mohurir if the parties ar^ made 
to write out their processes as is done in Civil Courts. The Bench 
Mohurir examines these processes and initials them and puts the Magis- 
trate's seals on them and then takes the signature of the Magistrate. 
Then he enters the processes in his Register of processes issued 
(No. V subsidiary) and makes over summons to the Nazir and warrants 
and proclamations and attachments to the Court Sub- Inspector. The 
process fees realized are entered in the Register of Court fees after the 
punching of the figure heads of the Court fees. Affidavits about service 
of summons prescribed by s. 74]Cr. P. C. are seldom taken for pressure 
of work. Attachments issued under s. 88, Cr. P. C. are to be entered 
in Register No. IV of miscellaneous cases (vide foot note at the bottom 
of the prescribed form) though this is seldom done in practice. 



Digitized by VjOOQIC 



11 i MAGISTRATKS' COURT MANtTAL. 

S. 205 Cr. Pr. (i) Whenever a Magistrate issues a summons, be 
may, if he sees reason to do so, dispense with the personal attendance 
of the accused and permit bim to appear by pleader. (2) But the 
Magistrate enquiring into or trying the case may^ in his discretion, at 
any stage of the proceedings, direct the personal attendance of the 
accused and, if necessary, enforce such attendance in manner hereiz^ 
before provided. 

Where the accused is a purdanashin lady the Magistrate may dis- 
pense with her personal attendance under this section if he issues a 
summons in the first instance. Basumati Adhikarini I. L. R. 21 Cal. 5S8W 
As to the right of a purdanashin lady to give evidence in dt^fiatkee see 
Rukia Buna vs, Roberts i B. L. R. sp. notes X. Sinularly personal 
attendance of sick or invalid persons may be dispensed with under this 
secticm. The discretion, however, cannot be used unless a smmnons is 
issued in the first instance. When personal attendance is dispensed witik 
a recognizance bond, if thought necessary, should be taken from the 
accused and not from his ^ent, Regina vs, Labibhai Jasubhai 5 Bom. 
H. R. C. Cr. Cas, 64. 



CHAPTER II. 
Trial of Summons Cases. 

S. 4 Cr. P. C. (V) Summons case means a case relating to an oflfence 
and not being a Warrant ease. (W) Warrant case means a case 
relating to an offence punishable with death, transportation or impriscm- 
ment for a term exceeding six roonths* 

S. 241 Cr. P. C. The following procedure shall be observed by 
Magistrates in the trial of Summons cases. 

S. 242. Cr. P. C. When the accused appears or is brought before 
the Magistrate the particulars of the offence of which he is accused 
shall be stated to him and he shall be asked if he has any cause to 
show why he should not be convicted ; but it shall not be necessary 
to frame a formal charge. 

The trial of a case under two sections one of which is a Summons 
and the other a Warrant case should be conducted under the procedure 
of Warrant cases — Rajnaran Konwar vs. Lala Tamdhi Raut, I. L. R. 
II Cal. 91. Under s. 355 Cr. P. C. in cases under ss. 264 — 6, 323, 379 — 8t, 
403, 411, 414 where the value of the stolen property does not exceed 
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Rs. 90, ss. 427, 448, 451, 456—7, 504, 506 I. p. C. s. 20 Catde Trespass Act 
and abetment and attempts of the foregoing offences, though Warrant 
cases, when tried by a Magistrate of the first or second class, the pro- 
cedure for record ing evidence may be like Summons cases. Do. in cases 
raiders. 514 Cr. P. C. 

It should be clearly stated to the ac cused that he is about to be put 
on his trial and the nature of the offence with which he is charged — in 
f€ Acharja Lall 5 C. L. R. 87. When a written defence is tendered in 
a case under this Chapter the Magistrate is not bound to record a 
personal examination of the accused— Dila Mundle vs. Kali Saha 16 W» 
R. Cr. 63. 

The examination of the accused shall be recorded in the printed 
High Court form 86 (M) according to s. 364 Cr. P. C 
E X a m i n a t i o n of the ^including every question and every answer fully 



in the language in which he is examined or if 
that is not practicable in the language of the Court or English ; such 
record shall be shown or read to the accused and shall be interjected to 
him, if necessary, in a language M^ich he imderstands and he shall be at 
liberty to explain or add to his answers. When the whole is made con- 
formable to what he declares is the truth, the record shall be signed by 
the accused and the Magistrate and the latter shall certify under his 
hand that the examination was taken in his presence and hearing and 
that the rfecord contains a full and true account of the statement made 
by the accused. Thus two signatures are required in the printed form — 
one below the accused's statement and another below the certificate. 

S. 243. Cr. P. C. If the accused admits that he has committed 
the offence of which he is accused, his admission shall be recorded 
as nearly as possible in the words used by him, and if Ije shows no 
sufficient cause why he should not be convicted, the Magistrate shall 
convict him accordingly. 

S. 244 Cr. P. C (i) If the accused does not make such admission 
the^ Magistrate shall proceed to hear the complainant (if any) and 
take all such evidence as may be produced in support of the pro- 
secution and also to hear the accused and take all such evidence 
as he produces in his defence. (2) The Magistrate may, if he thinks 
fit, on the application of the complainant or the accused, issue process 
to compel the attendance of any witness or production of any docu- 
netit or other thing. (5) The Magistrate may before summoning any 
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witness on such application require that his reasonable expenses 
incurred in attending for the purposes of the trial be deposited in 
Court. 

S. 355 Cr. P. C. provides that in Summons cases the Magistrate shall 
make a memorandum of the substance of the 
SuSSSJf*^ *'^'**"''*'" evidence of each witness as the examination of 
the witness proceeds. Such memorandum shall 
be written and signed by the Magistrate with his own hand and shall 
form part of the record. If a Magistrate is prevented from making a 
memorandum as above required, he shall record the reason of his in-, 
ability to do so and shall cause such memorandum to be made in writing 
from his dictation in open Court and shall sign the same : and such me- 
morandum shall form part of the record. When during trial of a Sum- 
mons case it may appear to a Magistrate that a witness is giving felse 
evidence, the Magistrate will exercise a sound discretion in taking down 
under s. 359 at least the evidence of this particular witness at length 
as in a Warrant case for prosecution under s. 193 I. P. C. — Calcutta High 
Court, G. O. and C. O. 

The issue of processes for attendance of witnesses in SummcMis cases 
is left to the discretion of the Magistrate. But the discretion should be 
a judicial discretion as distinguished from mere caprice or humour. 

The Magistrate may reject an application for processes if not made 
at the earliest opportunity. But when a Magistrate has once granted 
summons he is bound to grant further processes on the application ctf 
the party if the summons is ineffectual : — Empress vs, Dhananjoy Chow- 
dhuri I. L. R. 10 Cal. 931. The discretion to reject application for pro^ 
cesses should be used before and not after issuing summons: — Empress vs, 
Paresuram Maikar I. L. R. 4 Mad. 329, and Daulat Sing vs, Brinda 
Beldar I. L.-R. Cal. 30 121. 

S. 245 Cr. P. C (i) If the Magistarte upon taking the evidence 
referred to in section 244 and such further evidence (if any) as he 
may, of his own motion, cause to be produced and (if he thinks fit) 
examining the accused, finds the accused not guilty, he shall record 
an order of acquittal. (2) If he finds the accused guilty, he shall 
pass sentence upon him according to law. 

S. 246 Cr. P. C. A Magistrate may under section 243 or 245 
convict the accused pf any o£fence triable under this chapter which. 



Digitized by VjOOQIC 



magistrates' court manual. IIS 

from the facts admitted or proved he appears to have committed, 
whatever may be the nature of the complaint or summons. 

The Court can call additional evidence on its own motion under 
section 540 Cr. P. C. 

A judgment should be written and delivered accordings to s. 366 
whether the accused is acquitted or convicted. — In cases of conviction 
the accused should be ordered to pay cost of Court fees of the com- 
plainant — incurred for the petition of complaint and processes for the 
accused and witnesses — but not for the vakalatnama — under s. 31, Act. 
VII of 1870. Other costs and compensation for the injury may be 
awarded under s. 545 Cr. P. C. In cases of acquittal the Court may award 
coriipensation to the accused under s. 250 Cr. P. C. 

Warrants should be issued on sentences of imprisonment (in form 
No. 37 M.) or fine being passed. The warrant of imprisonment should 
be entered in High Coiu-t Primary Register No. VI ; form No. 38 should 
be attached to all such warrants. 

In forming judgments Courts sh6uld bear in mind the following re- 
marks of Bengal Government in Judicial Department. Police Circular 
No. S. 3060 — 61 J. D. dated 5th August 1891 (p. 160, Vol. i. Buckland's 
Government Circulars 1902) : — " Many Magistrates do not appreciate 
that it is one of their duties to exhaust every source of inquiry that may 
appear advisable and to make good deficiencies in evidence presented 
in Court but are under the erroneous^ impression that they have only 
to adjudicate upon such matter as the contending parties or the police 
may choose to set before them. 

S. 247 Cr. P. C. If the summons has been issued on complaint 
and upon the day appointed for the appearance of the accused, or on 
any day subsequent thereto to which the hearing may be adjourned 
the complainant does not appear, the Magistrate shall, notwith- 
standing any thing hereinbefore contained, acquit the accused, 
unless for some reason he thinks proper to adjourn the hearing of 
the case to some other day : provided that, where the complainant 
is a public servant and his personal attendance is not required, 
the Magistrate may dispense with his attendance and proceed with 
the case. 

A Magistrate is not bound to wait for action under this section until 
the Court is about to be closed for the day — Kuthiyali vs. Pari Mukdi 
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I. L. R. 7 Mad. 356. A case having been transferred from the fileof «»• 
Magistrate to that (^another was, on the day fixed for hearing, called for 
hearing, but the complainant not appearing, the case was dismissed 
under s. 247. It appeared that the complainant and witnesses were 
present in another Court in the same court-house on the impression 
that his case had been transferred to the Magistrate of that Court. Held 
that the provisions of s. 247 had been improperly applied — Ramanath 
Bal V&, Behari Bagdi, 13 C. L. R. 303. 

The dismissal of a case and the acquittal of one of two accused under 
s. 247 on the ground of complainant's absence will operate also against 
the co-accused whose attendance could not be obtained and against 
whom the trial did not proceed : — Pandu Sing v&, Umar Mohammed 
Sheikh, 4 C. W. N. 346. For revival of a <5ase after acquittal under s. 
047. See Ram Coomar vs, Ranyee 4 C. W. N. 26. 

S. 248 Cr. P. C. If a complainant at any time before a final order 
is passed in any case under this chapter satisfies the Magistrate that 
there are sufficient grounds for permitting him to withdraw his 
complaint, the, Magistrate may permit him to withdraw the same 
and shall thereupon acquit the accused. 

Thewithdrawl of a complaint by the complainant operates as an 
^quittal and the High Court has no authority to entertain the matter 
except on an application made with the sanction of the Government ; 19 
W. R. Cr. 55. 

When the offence charged is a Warrant and not a Summons case a 
Magistrate ought to proceed with the inquiry and trial in spite of the 
withdrawl of the complaint. — In re Ganesh Naran L L. R. 13 Bom. 6oa 

S. 249 Cr. P. C. In any case instituted otherwise than upon 
complaint a Presidency Magistrate, a Magistrate of the first classy 
or with the previous sanction of the District Magistrate any other 
Magistrate may stop proceedings at any stage without pronouncing 
^my judgment either of acquittal or of conviction and may thereon 
release the accused. 

In every case papers shall be attached to the file a^ far as possible 

to which they belong as the trial proceeds and 

Su^n^SIes terni" ^hall be arranged in the order in which they are 

No \p ?8 )" ^' ^* ^^ ^' t^rought before the Court The papers should 

be distributed into files A, B, and an exhibit file. 

"To each file of every record shall be prefixed a printed title page and 
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a table oi Ooritents. In Summons cases tried or inquired into by Magis- 
trates the A file shall Con«st of the following papers : (i) Title page, (2) 
Table of Contents, (3) Order sheet, (4) Papers showing how proceedings 
were instituted t\e, complaints &c., (5) Statement if any, of the accused 
under s. 243, (6) Deposition of witnesses for the complainant in chrono- 
logical order including depositions admitted under s». 33 Evidence Act ; 
(y) List of articles proved and exhibited which cannot be attached to the 
record as weapons or stolen property, (8) Examination of the accused 
under s. 244 Cr. P. C. (9) The examination of witnesses for defence in 
chronolgical order, (10) Judgment, finding and sentence, (11) Copy of 
judgment or order of appellate or revisional Court, and (12) Jail warrants 
returned after execution. 

The B file shall contain (i) Title page, {2) Table of Contents, (3) other 
papers not included in file A, except documents admitted as evidence as 
Exhibits. 

The Exhibit file will include (i) Documents acbnitted as evidence at 
the trial not included in file A, (2) Documents used to refresh memory 
of witnesses, (3) Proceedings under s. 228 and any statement of the wit- 
ness recorded by the Magistrate if not made part of the summons-record. 
The sheets in each file should be numbered consecutively and the numbers 
noted in coL 2 of the Table of contents. 



CHAPTER III. 
Judgment, Sentence and Costs in Criminal Cases. 

S. 366 Cr. P. C. (i) The Judgment in every trial in any Criminsd 
Court of Original Jurisdiction shall be pronounced or the substance 
erf snch judgment shall be explained — (a) in open Court immediately 
aftet termination of the trial or at some subsequent time of 
which notice shall be given to the parties, and (b) in the language 
oi the Court or in some other language which the accused or bis 
pteader understands : provided that the whole judgment shall be 
read by the presiding Judge if he is requested so to do either by the 
prosecution or the defence. 

(») The accused shall, if in custody, be brought upf, or, if not iri 
custody, be required by Court to attend, to hear judgment delivered, 
18 
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except when his personal attendance during the trial has been 
dispensed with and the sentence is one of fine only, or he is acquitted, 
in either of which cases it may be delivered in the presence of his 
pleader. 

(3) No judgment delivered in any criminal Court shall be 
deemed to be invalid by reason only of the absence of any party 
or his pleader on the day or from the place notified for the delivery 
thereof or any omission to serve, or defect in serving, on the parties 
or their pleaders, or on any of them, the notice of such day 
and place. 

S. 367 Cr. P. C. (i) Every judgment shall, except as otherwise 
expressly provided in this Code, be written by the presiding officer 
of the Court in the language of the Court or in English ; and shall 
contain the point or points for determination, the decision thereon 
and the reasons for the decision ; and shall be dated and signed by 
the presiding officer in open Court at the time of pronouncing it. 

(2) It shall specify the offence (if any) of which and the section 
of the Indian Penal Code or other law under which the accused is 
convicted and the punishment to which he is sentenced. 

(3) When the conviction is under the Indian Penal Code and it is 
doubtful under which of two sections or under which of two parts of 
the same section of that Code, the offence falls, the Court shall 
distinctly express the same and pass judgment in the alternative. 

(4) If it be a judgment of acquittal, it shall state the offence 
of which the accused is acquitted and direct that he be set at 
liberty. 

(5) If the accused is convicted of any offence punishable with 
death and the Court sentences him to any punishment other than 
death the Court shall, in its judgment, state the reason why sentence 
of death was not passed : provided that in trials by jury, the Court 
need not write a judgment but the Court of Session shall record the 
heads of charge to the jury. 

Some sample copies of judgment are given in the appendix. In 
Criminal c^ses in India the chief difficulty generally lies not in the paucity 
of evidence on any side but rather in the decision as to which set of the 
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conflicting witnesses given in superabundance by the two parties should 
be believed. As Mr. Justice D. N. Mittra advised a newly appointed 
Magistrate — ^^ take care of your facts and the law will take care of itself." 
The mode oi dealing with evidence mainly in Civil cases is discussed in 
the High Court rulings in Mathur Pande vs. Ram Ruch Tewari 3 B. L 
R. All. 108, and in Bhagu Sing vs. Kaif Nath Tewari, 3 B. L. R. AIL 
332. As in Criminal trials few documentary evidence mark the admitted 
landmark in the disputed region (as they do in civil cases) the Criminal 
Judge has to niark the demeanour of witnesses more minutely and rely 
a great deal on the probabilities of the cases. 

The following points may be observed in the demeanours of 
Demeanour of witnesses. false witnesses according to the old Hindu 
law-givers : — 

"The inner workings of a man's mind may be ascertained by the 
following outer manifestations : faltering voice, paleness of colour, sweats 
ing, trembling or getting the goose-flesh, contortions of the body, 
cowardly looks, behaviour such as flight to distant lands." 

Jagnyabalkya ( ^tw^^ ) is more explicit in the following verses : 

^5^ ♦tBHif^ cm] ^^iftih l^srsiPf ir 

'•Going from one country to aiKXther, liddng with the tongue the 
angles of the mouth, sweating on the brow, palour in the face, dry mouth, 
faltering voice, contradictory random statements, not being able to look 
fiill in the face, not being able to answer boldly, licking the lips, going 
abnormal in mind, word, body and conduct indicate a false complainant 
and a false witness." 

The following observations of Dean Swift apply to native witnesses 
as well : 

Be mindful when invention fails 

To scratch your head and bite your nails. 

Unnecessary coughing also betokens a similar state of mind. 

As remarked by their Lordships in the Privy Council there is no 
safer rule for investigating cases of conflicting evidence where perjury 
and fraud must exist on one side or the other than to consider what 
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fiacts are beyond dispute and then to examine which of the two cases 
set up by the parties best accords with those admitted facts according to 

the course of human affairs and the usual habits of 
e^MenUf*'*"'^^""'''*"^ life. H Moore^s Indian Appeal 346. Wherethere 

is sufficient evidence a( a fact it is no objection 
to its proof that more evidence which might have been produced was 
not given. Ramlinga Pilai vs. Sadasiva Pilai, 9 Moore's Indian Appeals 
506. The evidence of one witness if reliable is sufficient to prove a fact, 
— ^Zalim Misser vs. Kundan Koer ji W. R. 194. When the evidence at a 
trial is in part disbelieved so much so that it is thought that the witnesses 
had committed perjury, it is unsafe to accept the evidence of those 
witnesses in other parts and to convict the prisoner thereon ; — ^Jusp^th 
Sing vs. Queen I. L. R. 14 Cal. 164. It is not the proper way in trying 
a case to rely on mere theories of medical men or skilled witnesses 
against facts positively proved. — Queen vs» Ahmed Ali 11 W. R. Cr. 25. 

The youthful Magistrate may advantageously study the following 
peculiarities of witnesses remarked by Sir Henry Strachey in his report 
tQ the Nizamut Adawlat. , Most oi them hold good today as they did 
a century ago. — " Some witnesses are loquacious ; some taciturn ; some 
frigid ; some over-?ealous ; some willing, some unwilling, some bold, 
some timid, some scrupulous ; some come to give false evidence in 
favour of a friend or master ; some to ruin an enemy. By cross examination 
you may draw^an honest witness into as many absurdities and contradic- 
tions as you please. " — No. 6 Rajsahi Division Report of the Judges of 
Circuit, 19th August i8o8. 

"Very frequently the witnesses on the part of the prosecution swear 
to facts, in themselves utterly incredible, for the purpose of fully convict- 
ing the accused ; when, if they had simply stated what they saw and 
knew, their testimony would have been sufficient. They frequently labour 
under an idea that the proof may be thought defective by those who 
judge... and exaggerate facts in such a manner that their credit is utterly 
' destroyed ^ ^ often do their :inconsistencies ^ ^^ proceed from simplicity, ffear 
and embarassment ^ ^ often from our own ignorance and impatience. 

"We cannot wonder that the natives are aware of our suspicious and 
incredulous tempers. They see how difficult it is to persuade us to 
believe a true story ; and accordingly endeavour to suit our taste, with a 
false one. 

"I have no doubt that previously to their examination as witnesses, 
they frequently compare notes together and consult upon the best mode 



Digitized by VjOOQIC 



magistrates' court manual. 121 

^making their story appear probable to the gaitlemen, whose wisdom, 
it cannot be expected, should be satisfied with an artless tale : whos^ 
sagacity is so apt to imagine snares of deception in the most perfect can- 
dour and simplicity. 

"We cannot but observe that a story, long before it reaches us, often 
acquires the strongest features of artifice and fabrication. There i« 
almost always something kept back as unfit for us to hear, lest we should 
form an opinion unfavourable to tihie veracity of the witness. 

"The difficulty we experience in discerning truth and falsehood among 
the natives may be ascribed, I think, chiefly to our want of connection 
and intercourse with them ; to the peculiarity of their manners and habits ; 
their excessive ignorance of our characters ; and our almost equal igno- 
rance of theirs" : — Report No. i from Calcutta Court of Circuit, 2nd session, 
1802, to the Nizamut Adawlat ; App. II No. 11 in the 5th Report from the 
Select Committee on the affairs of the East India Company. 

The maximum and minimum punishments provided in the Penal 
Code leave such a wide scope to the Magistrate's 
discretion that scarcely two Judges agree as to 
the sufficiency of punishment to be awarded in a case. Much depends 
on the particular state of mind of the Judge at the psychological 
moment of passing sentence. A skilful lawyer would so place th^ 
facts in his client's favour that the least punishment would follow 
even in a case of conviction. Generally it may be observed that 
criminal offences scarcely occur without fault of both sides. As the 
law does not provide for punishment of both sides in one trial, 
the convicted party should be punished with due regard to the 
provocation or wrong which influenced him to break the law. 
It should also be borne in mind that natives are generally not 
vindictive and though on the impulse of the moment they may 
accuse their enemies in criminal courts, in the ^bsequent stages of the 
trial they will easily relent ; and in most cases severe punishments, 
instead of setting the convict in the bad grace of the society for his 
unjust act, produce a popular sympathy in favour of the criminal. In 
$0 far, the ends of justice, being set in exposition to the popular senti- 
ment, are frustrated. The above remarks do not apjdy to cases of theft, 
daooity or robbery or burglary which do not owe their origin to any 
previous act of the wronged. la such cases tiie people always demand 
exemplary and deterrent punishment. In the time of the native rulers 
such offences entailed far more serious punishments than transportatioi* 
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or imprisonment — cutting off of limbs or impaling on iron pikes being 
the usual punishments. The natives even now do not appreciate the 
leniency which in civilised communities is extended even to thieves 
and dacoits. 

The law gives no discretion to a Magistrate who convicts one of an 
offence to award or not the punishment provided for that offence — 
Dewan Sing vs. Queen I. L. R 22 Cal. 805. This ruling is now subject to 
s. 562 Cr. P. C. and to Act VIII of 1897. Sentence passed befwe judg- 
ment is written is illegal — Empress vs, Hara Govind Sing I. L. R. 14 
All. 242. Imposition of non-appealable sentence in which appealable 
sentence is desirable was disapproved of in Jatra Sheikh vs, Riazufe 
Sheikh, I. L. R. 20 Cal. 483. 

To guard against mistakes in awarding punishments for different 
heads of charge in one and the same trial the 

Cumulative punishments. .. # *«-k.^i«ii« 

provisions of s. 71 I. P, C. should be borne 
in mind. 

S. 71 I. P. C. amended by Act VIII of 1882. Where anything 
which is an offence is made up of partsj any of which parts is itself 
an offence, the offender shall not be punished with the punishment 
of more than one of such offences, unless it be so expressly 
provided. 

"When anything is an offence falling within two or more 
separate definitions of any law in force for the time being by which 
such offences are defined or punished, or 

" When several acts of which one or more than one would by 
itself or themselves, constitute an offence, constitute, when com- 
bined, a different offence," 

the offence shall not be punished with a more severe punish- 
ment than the Court which tries him could award for any one of 
such offences ." 

Rioting and criming force form only] one offence— In re Nilrattaa 
16 W. R. Cr. 45. Joining unlawful assembly and rioting with deadly 
weapons are punishable separately— Srikissen vs Juglal 9 W. R. Cr, 5. 

Rioting with deadly weapon and grievous hurt punishable separately. 
Queen vs^ Kalachand 7 W. R. Cr. 60. Rioting and causing hurt by 
dangerous weapon are punishable separately— Lokenath Sarcar vs. Queen, 
li L. R. II Cal. 349. Where the force which was used and which formed 
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one of the component elements of rioting was the criminal force used to 
the person double sentence under ss. 147 and 353 held not legal — Hridoy 
Mundle vs, Jogodanund Das, 4 C. W. N. 245. Ramdihal vs. Queen 3 C. 
W. N. 174. Double sentence in such a case held not illegal provided 
the limit set in section 71 I. P. C. was not exceeded— Chundra Kanta 
Bhuttacharyya vs. Queen, I. L. R. 12 Cal. 495. 

Theft from two persons in the same room not separate offences : — 
Queen v^. Moneeah 11 W. R. Cr. 38. House-breaking and theft in the 
same transaction is a single and entire offence — not punishable separately 
— Qaeen vs, Tonas Koch 2 W. R. Cr. 63 ; Empress vs. Ajodhya I. L. 
R. 2 All 644. Bat the opposite view was held in Regina vs, Tabya 
Bin Tamana I. Lm R i Bom 214 ; Queen vs, Zor Sing I. L. R. 10 AIL 
146 ; Queen vs^ Sakharam Bhai I. L. R. 10 Bom. 493. These rulings 
are not applicable now on account of the new illustration added to 
s. 35 Act V of 1898. Aggregate sentence on several charges instead of 
separate sentences under each head of charge was held^ to be an 
irregularity but not such for which the High Court could reverse 
or alter the sentence ; Regina vs, Vinaik Trembagu 2 Bom. 414, 2nd 
edition 391. 

Separate sentences under ss. 457 and 352 I. P. C. held legal — Queen 
vs. Niridhan I. L, R. 12 Mad. 36. 

Making false charge and gWing false evidence punishable separately — 
Queen vs. Abdul Azeez 7 W. R. Cr. 59. Separate sentences for abetment 
of abduction and for wrongful confinement of the kidnapped — ^held 
illegal — Queen vs. Is war Jogee W. R. 1864 Cr. 21. Abduction of child 
to get property from his person and theft — where the act is one and the 
same, cannot be punished separately : — Queen vs, Kashi Changa 8 W. 
R Cr. 84 ; Nowjau vs. Queen, 7 Mad. 375. Separate sentences allowable 
for offences under ss. 183 and 353 I. P. C. — Qaeen vs, Joy Mohun Chundra 
14 W. R. Cr. 19. Separate sentences under ss. 225 and 353 L P. C. for 
the same act not lawful — Queen vs. Kali Sankar Sanyal 3 B. L. R. 
A. Cr. 14. 

S. 369 Cr. P. C. No Court other than a High Court when it has 
signed its judgment shall alter or review the same except as 
provided in ss. 395 and 484 or to correct a clerical error 

S. 395 authorizes revision of punishment of whipping when the offender 
is not in a fit state of health. S. 4^4 relates to discharge of offenders 
of contempt of Court on submission of apology. 



Digitized by VjOOQIC 



t»4 magistrates' court manual. 

S. 370 Cr. P. C. Instead of recording a judgment in manner 
hereinbefore provided a Persidency Magistrate shall record only 
the following particulars : (a) serial number of the case, (b) date of 
offence, (c) name of Court, (d) name of the accused, and (except in 
the case of European British subjects) his parentage and residence^ 
(e) offence complained of or proved, (f ) plea of the accused, and 
his examination (if any), (g) final order, (h) date of such order, 
and (i) in all cases in which the Magistrate inflicts imprisonment 
or fine exceeding 200 Rupees or both, a brief statement of the 
reasons for the conviction. 

S. 371 Cr. P C. (i) On the application of the accused a copy of 
ttie judgment or when he so desires a translation in his own language^ 
if practicable, or in the language of the Court, shall be given to him 
without delay. Such copy shall in any case other than a Summons" 
case, be given free of cost. 

The accused is entitled to the copy on plain paper absolutely free of 
cost in a warrant case. In a Summons case if 
Rules for free copies. ^j^^ accuscd is sentenced to imprisonment, and 

is in jail, G. G. has under s. 35 Act VII of 1870, remitted the fees 
chargeable for a copy of the judgment or its translation applied for by 
the accused. The copying foes ol an order erf maintenance have been 
similarly remitted when the copy is given under s. 490 Cr. P. C. to thd 
person in whose favour the order is made or to his goardian, 

S. 372 Cr. P, C. The original judgment shall be filed with the 
record of proceedings and where the original is recorded in a 
different language from that of the Court and the accused so requires, 
translation thereof, into the language of the Court shall be added 
to such record, 

S. 349 Cr. P. C. (i) When a Magistrate of the second or third 
class having jurisdiction, is of opinion, 9£t&t 

Reference to higher courts i • i • , - - . i 

mhMk trying. «otirt can not hearing the evHience for the prosecution and 

award adequate sentence. 

the accused, that the accused is guilty and 
that he ought to receive a punishment, different in kiikl from or more 
severe than, that which, such Magistrate is empowered to inflict 
or that he ought tp be required to execute a bond under s. io6 he 
may record the opinion and tobmit his proodedings and forward tbe> 
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accused to the District Magistrate or Sulxlivisional Magistrate to 
whom he is subordinate. (2) The Magistrate to whom the proceedr 
inga are submitted may, if he thinks fit, examine the parties and 
recall and examine any witness who has already given evidence in 
the case and may call for and take any further evidence and shall 
pass such judgment, sentence or order in the case as he thinks 
fit and as is according to law : provided he shall not inflict a punish* 
ment more severe than he is empowred to inflict under ss. 34 
and 33, 

A Magistrate to whom a case is referred under s. 349 for enhanced punishment 
may commit the case to Sessions : — Queen vs» HabiaTallapa, I.-L.R. i Bom. 196 | 
Queen vs, Birama I. L. R. 9 Mad. 377. 

A case referred under s. 349 cannot be sent for inquiry to another Magis- 
trate — Queen vs, Vilayadum, I. L. R. Mad. :S33. It can not be returned to th« 
referring Magistrate — Lula Fakir. 

A Magistrate attached to a Sub-division should refer to the Subdivisional 
Magistrate and not to the District Magistrate-^/* re Nidra Telini, 1 1 W. R« 
Cr. 7. 

Frivolous aocuaation in Summons and Wajrrant Oaaes. 

S, 250 Cr. P. C. (i) If in any case instituted by complaint as defined 
in this Code or upon information given to a police officer or to a 
Magistrate, a person is accused before a" Magistrate of an offence 
triable by a Magistrate and the Magistrate by whom the case is 
heard discharges or acquits the accused, and is satisfied that the 
accusation against him was frivolous or vexatious, the Magistrate 
may, in his discretion, by his order of discharge or acquittal, direct 
the person upon whose complaint or information the accusation 
was made, to pay to the accused or to each of thew accused where 
there are more than one, such compensation, not exceeding fifty 
Rupees, as the Magistrate thinks fit ; 

Provided that before making such direction the Magistrate 
shall (a) record and consider objection which the complainant or 
informant may urge against the making of the direction and 
(d) if the Magistrate directs any compensation to be paid, state 
in his order of discharge or acquittal, his reasons for awarding the 
compensation. 

19 
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<i) Comp^sation of whidi a Magrstrate has ordered payment 
under subsection (i) shall be recoverable as if it were a fine: 
provided that if it cannot be revered, the imprisonment to be 
awarded shall be simple and for such term not exceeding 30 days 
as the Magistrate directs. 

(3) A complainant or informant who has been ordered under 
sub-section (i) by a Magistrate of the second or third class to pay 
compensation to an accused person may appeal from the order, in so 
far as the order relates to the payment of the compensation, as if 
such complainant or informant had been convicted on a trial held 
by that Magistrate. 

(4) When an order for payment of compensation to an accused 
person is made in a case which is subject to appeal under sub- 
section (3) the compensation shall not be paid to him before the 
period allowed for the presentation of the appeal has elapsed or 
if an appeal is presented before the appeal has been deckled. 

(5) At the time of awarding compensation in any subsequent 
civil suit relating to the same matter the Court shall take into 
account any compensation paid or recovered under this section. 

This section corresponds with s. 270 in the Cr. P. 'Code Act XXV of 1861. 

S. 250 of Act V of 1898 has replaced s. 560 of Act IV of 1891 wluch amended 
-8. 250 of Act X of 1882. In the act of 1882 the section was included in the 
chapter headed " Trial of Summons cases. " But in the act of 1898 a new heading 
has been inserted «boTe s. 250 to make it clear that the present provisions apply 
both to Summons and Warrant cases. So the rulings under s. 250 of Act X of 
1882 to the effect that s. 250 applies only to Summons cases do not hold good 
«nder the present law. The definition of the word '* offence " has also been 
widened under Act V. of 1898 — ^hence the ruling under the old law in Raghn 
Seikh vs, Abdul Wahab I. L. R. 23 Cal. 442 to the effect that compensation 
for false complaints ander s. 22 Cattle Trespass Act is ill^;al, does not apply to 
the present law. 

Both sanction to prosecute under s. 211 I. P. C. and award of compensation 
under s. 250 together were declared illegal by the High Court in the case of Pursi 
Huzra vs. Bandhi Dhanuk, I. L. R. 28 Cal. 251 and in Bachulal vs, Jogdom 
Sahai, I. L. R. 26 Cal. 181. In Adikkan vs. Alagan I. L. R. 21 Mad. 237 how- 
ever it was held, following Queen vs. Rupan Roy, 6 B. L. R. 296 and dissenting 
from Shib Nath Chang vs, Sarat Chundra Sarkar cited above, that there is 
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ttothing ill this section to Justify the conclusion that a Magistrate who grants 
sanction to prosecute for offences under ss; 2fJi and i^, I. P; C. is ipso facto- 
debarred from granting compensation to the accused in the origpinal case^ 

In a case in which proceedings should have been ihstitutec^ undfer s. 21 r 
L P. C. the Magistrate, does not exercise a proper cKscretion^taordkr compensa- 
tion under s. 25P and the order was set aside in Keno Keurmokar vs, Frio- Nathi 
Dutt, I. L R. 29 Od. 479. See also Shibnath Chang; z/j. SiEurai Chandra Sarcar, 
I. L. R. 22 Ckl. 58^ to the same eflfect. But the above rulings were everruled^ 
in Beni Madhab Kurmi vs. Kumud Kumar Biswas, I. L. R; 3a Oil. 123 by a 
Full Bench of the Calcutta High Court and it was decided' that an* ordier under 
& 250 Cr. P. C. can be made in a case which is £ilse as well as frivolous or 
vexatious. The reasons of the contrary rulings arer fully set fortbin the dissenting^ 
j^dgm^nt of Mr. Justice Prinsep in the above case* 

The operation of tlus section is confined to cases instituted* on- complaint or 
on information given to a Police officer or a> Magistrate and* consequently the 
section has no application to a case instituted on a Police report or on information- 
given by a Police officer — Ramjiban Cbornri, I. L. R. 21 Oil. 979^ and" Etaqieror- 
vs. Sukar Jan, I. L. R. 22 Bom. 934. This section is not applicable to false 
complaints for proceedings under s. iia Or. R C. — Etaperor vs, La^haput, 
I. L. R. 15 All. 365. A complaint may be true as regards some defendants and yet 
vexatious or frivolous regarding other dtefendknts and compensation may be paid 
to the latter thoi^hr the former are convicted— Nieember vs, An^re, I. L. R: 5 
Mad. 38^. 

The alternative imprisonment can only be awarded if the fme catt not be 
recovered on distress warrant. So an order directing the con4}lainaxrt to pay 
compensation to the accused or in lieu to suffer imprisonment was held illegal : — 
Pursi Hajra vs. Bandhi Dhunuk, I. L. R. 28. Cal. 25.1 and Lai MSamood w. Satkori 
Biswas I. L. R. 28 Cal. 164. 

A Magistrate in making an order for coaq>ensation.is CMrcBnarily bound if the 
amount is not pai<^, ta issue distress warrant oa the movables ; but if such* person 
admits that he has no. goods and thereby waives the right to have the amount 
levied by cKstress, the Magistrate may proceed ta imprison Hm-^iswesjwar 
Saha vs. Biswambhar Sarcar„ 23 W. R. Cr. 64. 

In para 8 of the Bfengal Government resolution on* the report on the admims^ 
tration of Police,. Lowef Bengal, 1900, Government made the following remarks, 
on the use erf" this section :— ** It is dear that a great deal more should still be done 
to protect the innocent from unnecessary harassment (of felse complaints) * * It 
seems probable that in many of these cases there is a sHght sub-stratum of truth on 
which a malicious case has been founded; but these should not be declared febe t 
the complainant should be dealt with under s. 2SaCr. P. C>^-a section that is less 
used than it mi^t be.**^ 
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In the case ^ MatiAds L L. R. 19 AU. II2, h was held ttiat the tefittd of 
CiQfa|>eiisation (recovered on appeal) covld be enforced «nder s. 547 Cr. P. C 

MiscellaneotiB Provisions relating to all Cases. 

S» 544 Cr. P. G. Subject to any rules made by the Local Gov»tt- 
inent with the ptevious sanction of the Governor General in Council 
any Criminal Court may, if it thinks fit, order payment on the part 
6t Government of the reasonable expenses of any complainant or 
witness attending for the purposes of any inquiry, trial or other 
proceeding before such Court under this Code. 

The following rules have been framed by Bengal Government for payments 
of 'expenses of complainants and witnesses in Calcutta Gazette pait I) June 1895^ 
p. 621 : '* Criminal Courts are authorised to pay at the rates ^pecUied below i^ 
expenses of complainants and witnesses : <i) in cases in which the prosecvtioD 
is instituted or carried on by or under the orders, or with the sanction, of Govern- 
ment or any Judge,. Magistrate or other Public Officer, or in which it shall 
appear to the presiding officer to be directly in furtherance of the interests of 
public service ; (2) in all cases entered in col. 5 of Schedule II. as non-baHable^ and 
(3) of witnesses in cases in which they are compelled by the Magistrate of hifr 
own motion to attend under s. 540. 

Rate of payment : {a) for ordinary labouring class of natives 2 annas per dienk 
together with actual railway ^re by the lowest class ; {d) for natives of hi^er 
rank third class railway fare and 4 annas per diem for subsistence ; {c) for 
E#uropeans and natives of superior rank 2nd class Railway fare and a sum not 
exceeding one rupee per diem for subsistence ; {d) for witnesses following any 
profession e. g. law, meAcine &c., a special allowance according to circumstances ? 
(^) for Government servants actual travelling allowances only ; (/) In districts 
where no railway exists as in parts of Eastern Bengal and where the only mode 
of travelling is by water, and in cases where persons travel by rapid dak by road, 
thfe actual expenses up to a thaximum limit of 2 Rs; per boat per diem and 4 
attxnas per mile for travelling by road may be paid — ^subject to the proviso that 
tlie travelling allowance is only to be given where the journey could not have 
been performed by foot ^r in case of persons whose age, position or habits of life 
render it impossible for them to wsdk. Each person should not be allowed t^ 
chagre for a separate boat. Parties of witnesses should come together in one boat 
as far as possible. Costs of witnesses under s. 244 Cr. P. C. should be paid by 
t"he complainants unless the prosecution appears to the Court to be in furtherance 
of the ends of public justice. 

The A. G. B. has ordered that Government servants, appearing in Criminal 
Cburts as witnesses in their capacity as public servants, should not get any ex- 
ptense in cash. The High Court has prescribed form No. as certificate to be 
^^h to such witnesses who will "thereon draw the usual travellnig allowamce 
under the departmental rule. 
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S. 545 Cr. p. C. (1) Wbenever under any law in force for the 
time being a Criminal Court imposes a fine or confirms in appeal, 
revision or otherwise a sentence of fine, or a sentence of which fine 
forms a part, the Court may, when passing judgment, order the whole 
or any part of the fine recovered, to be applied — (a) in defraying 
expenses properly incurred in the prosecution ; (^) in compensation 
for the injury caused by the offence committed, where substantial 
compensation is, in the opinion of the Court, recoverable by Qvil 
suit. 

(2) If the fine is imposed in a case which is subject to appeal, 
no such payments shall be made before the period allowed for pre- 
senting the appeal has expired, or if an app eal be presented, before 
the dicision of the appeal. 

The time allowed for presenting appeals is 30 days* 



CHAPTER IV. 

Trial of "^^arrant Geusos. 

S. 4, Or. P C. (W) Warrant case means a case relating to an ofience pmiisb^ 
able with death, transportafiioa x>r punishment for a term exceeding 6 mondis. 

S. 251 Cr. P. C. The following procedure shall be observed hf 
Magistrates in the trial of Warrant cases. 

252 {1) When the accused appears or is brought before a Magis- 
trate such Magistrate shall proceed to hear the complainant (if 
aay) and take all such evidence as may be produced in support of 
the prosecution. (2) The Magistrate shall ascertain from the com- 
plainant cfr otherwise the names of any persons likely to bet 
acquainted with the facts of the case and to be able to give evidence: 
for the prosecution and shall summon to give evidence before^ 
himself such of them as he thinks necessary. 

The following remirks in p. 126 of the Report of the Police Commissidtir 
of 1902-3 have been embodied in Government Circular order in many 
provinces, about conducting the prosecution (vide Circular No. 12033 of 
7th November 1906 of K B. and Assam Government.) 

" In simple and unimportant cases no prosecutor is necessary. The 
charge sheet (Police A form) gives all the information the Magistrate 



Digitized by VjOOQIC 



IJO MAGISTRATYS' COURT MANUAL. 

wants as to the nature ol the case and sequence of evidence. No 
prosecutor is required to state or conduct the case. It is of the utmost 
importance that all Magistrates should realize that in every case, whor 
ever is the prosecutor, whether there be any prosecutor or not, it is theur 
duty to do all in their power to ascertain the truth. They must not sit 
to try cases, in indolent dependence on a prosecutor putting the evidence 
before hinj as if they had no conc^n with the justice o( the matter or 
with the public interests." 

The above remarks should however be read subject to the fbllowii^ comments; 
of Mr. Justice Norman in the case of Mahesh Chundra Banerjee and others, i j 
W. R. Cr. I : — " Magistrates are not prosecutors ; it is their diity to investigate 
every case thoroughly, examining both sides in every case. It is a most dangerous 
thing for a Magistrate to assume the character of a prosecutor. It is most 
difficult for a Judicial Officer, placed in such a position, to preserve an attitude 
of perfect impartiality and to avoid pre-judging an accused or suspected person. 
In following up the. traces of crime or supposed crime, the acuteness of the person* 
in hunting down a criminal is taxed to the utmost. * * The slightest circumstances 
tending to bring home the charge of guilt to the accused are full of meaning 
to him. To bring the accused parties to conviction is; a cause of triumph, perhapa 
involuntary triumph, but it is success. To fail * * is to be thwarted and beaten* 
How different is this spirit from the calm impartiality with v^ch it is the duty 
of a Magistrate to conduct his investigation. " 

In Warrant cases the Magistrate has no option (as he has in Summons cases^ 
bat he is bound to summon all ^witnesses necessary for the prosecution. 

Witnesses as well as complainants are examined on oath or solemn affirmation 
onder the Oaths Act X or of 1873. The forms, of oath and affirmation have- 
been mentioned already under s. 200. Generally orderly peons administer sucb 
oaths and Peskars fill up the headings of father's name, residence, &c., in deposition 
form (No. 83 M) while the Magistrate writes the^me of the witness in his own 
handwriting. 

The mode of recording evidence in Warrant cases is ^ven in 
the following section of the Criminal Procedure Code. 

S. 356 Cr. P. C. (i) In all oth^ trials (in trials of cases other 
than of Summons cases and cases triable summarily when the 
latter are tried by first or second class Magistrates) before Courts of 
Session and Magistrates (other than Presidency Magistrates) the 
evidence of each witness shall be taken down in writing in the 
language of the Court by the Magistrate or the Sessions Judge, or 
in his presence and hearing and under his personal direction and 
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superintendenoe, and shall be signed by the Magistrate or Sessions 
Judge, 

(2) When the evidence of such witness is given in English the 
Magistrate or Sessions Judge may take it down in that language 
with his own hand, and unless, the accused is familiar with Engiish, 
or the language of the Court is English, an authenticated translation 
of such evidence into the language of the Court shall form part 
of the record. 

(3) In cases in which the evidence is not taken down in writing 
by the Magistrate or Sessions Judge, he shall, as the examination 
of each witness proceeds, make a memorandum of the substance of 
what such witness deposes, and such memorandum shall be written 
and signed by the Magistrate or Sessions Judge with his own hand 
and shall form part of the record 

(4) If the Magistrate or Sessions Judge is prevented from making 
a memorandum as above required, he shall record the reason of 
his inability. 

S. 357 Cr. P. C. (i) The Local Government may direct that in 
any district or part of a district or in proceedings before any Court 
of Session or before any Magistrate or class of Magistrates, the 
evidence of each witness shall, in the cases referred to in s. 356, 
be taken down by the Judge or Magistrate with his own hand in 
his mother tongue, unless he is prevented by any sufficient reason 
from taking down the evidence of any witness, in which case he 
shall record the reason of his inability to do so and . shall cause the 
evidence to be taken down in writing from his dictation in open 
Court. 

(2) The evidence so taken down shall be signed by the Sessions 
Judge or Magistrate and shall form part of the record, provided that 
the Local Government may direct the Sessions Judge or Magistrate 
to take down the evidence in the English l^uiguage, although such 
language is not his mother tongue. 

359 Cr. P. C. (i) Evidence taken under s. 356 * * shall not 
ordinarily be taken down in the form of questions and answer but in 
the form of a narrative. (2) The Magistrate or Sessions Judge may, 
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in their discretion, take down or cause to be taken down any paiti- 
cular question and answer. 

S. 360 Cr. P. C, (i) As the evidence of each witness taken down 
under s. 356 ♦ ♦ is completed it shall be read over to him in the 
presence of the accused, if in attendance, or of his pleader if he 
appears by pleader, and shall, if necessary, be corrected. 

(1) If the witness denies the correctness of any part of the 
evidence when the same is read over to him, the Magistrate or 
Sessions Judge, may, instead of correcting the evidence, make a 
memorandum thereon of the objection made to it by the witness 
and shall add such remarks as he thinks necessary, 

(3) If the evidence is taken down in a language different from 
that in which it has been given and the witness does not under- 
stand the language in which it is taken down, the evidence so taken 
shall be interpreted to him in open Court in the language in which 
it was given or in a language he understands. 

Bench Clerks generally read over and interpret evidence recorded by the Magis- 
trate to the witness in the presence of the accused to save time of the Magistrate 
who is generally hard pressed with miilti£moas work. It is usual to affix a certificate 
by rubber stamp below these depositions — ** Read over and explamed toHhe witness 
in Bengali which he understands in the presence of the accused and admitted to 
be correct by the witness '* and to take Magistrate's signature to it under initials 
of the Bench clerk. The law, however, nowhere expressly provides for such a 
t:ertificate. Under s. 80 of Act I of 1872 ** Courts shaU presume that records of 
evidence were duly takeA.** But it luis been ruled by the High Court of Calcutta 
in Queen vs, Hossen Surdar that a memo, to the effect that the evidence was 
read over to the witness in a language he understood ought always to be appended 
to the deposition,— 13 W. R. Cr. 17, 

S. 361 Cr. P. C. (i) Whenever any evidence is given in a language 
not understood by the accused and he is present in person it shali 
be interpreted to him in open Court in a language understood by 
him. 

(2) If he appears by pleader and the evidence is given in a 
language other than the language of the court, and not understood 
by the pleader, it shall be interpreted to such pleader in that 
language. 
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(3) When documents are put in for the purposes of formal proof, 
It shall be in the discretion of the Court to interpret as much there- 
of as appears necessary. 

S. 362 Cr. P. C. (i) In every case in which a Presidency Magis- 
trate imposes a fine exceeding Rupees ioo or imprisonment for a 
term exceeding six months, he shall either take down the evidence 
of the witnesses \^ith his own hand or cause it to be taken down in 
Writing from his dictation in open Court. All evidence so taken 
down shall be signed by the Magistrate and shall form part of the 
irecord. 

(2) Evidence so taken down shall ordinarily be recorded in the 
form of a narrative but the Magistrate may, in his discretion, take 
down or cause to be taken down, any particular question and 
anawer. 

(3) Sentences passed under s. 35 on the same occasion shall, 
for the purposes of this section, be considered as one sentence. 

Though a Presidency Magistrate is not bound .to record any evidence in 
Summons or Warrant cases or in inquiries except when he may impose a fine 
exceeding 200 Rupees or imprisonment exceeding 6 months^ it is desirable that 
he should keep some record of the statements of witnesses, so that the High 
Court as a Court of revision may judge of the propriety or legality of his order-*- 
Sheikh Baboo vs. Emperor, I. L. R. 33 Cal. 1036* 

S. 363. When a Sessions Judge or Magistrate has recorded tl^e 
evidence of a witness, he shall also record such remarks (if any) 
as he thinks material respecting the demeanour of the witness 
wljiilst under examination* 

The mandatory provisions of s. 363 Cr. P. C» are often overlooked by the 
trpng Magistrates. It is to be noted that it is obligatory on the Magistrate 
to record material remarks. But generally no such remark is recorded because 
firstly the Magistrate is often so pressed for time that when recording depositions 
he has very little time to mark the demeanour of the witnesses and secondly 
it requires experience to detect the true meaning of witnesses* gestures and 
unconscious movements. Experienced observers often understand workings in 
another's mind in reflex actions on the face or other parts of the body. In 
the Chapter of Judgment under s. 367 Cr. P. C. the various gestures of native 
witnesses have been discussed. Seep. 118. 

ao 
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WitneS9C9 wHq appear are entered in the Register of witnesses (IV Subsidiary 
^^^ Register) by the Bench Clerk as soon as witness- 

lists are filed by the parties. Under rules 74 and 75, 
Chapter I (P. 29) H. C.G. R. and C. O. Cr., Vol. I, evidence of witnesses 
should be recorded as soon as possible after their attendance* Witnesses 
remaining over from one day should be examined at the first sitting of the 
Court on the following day. If any witness be detained for a longer period than 
tw J days, the Magistrate should record a memo, stating reasons for such detention. 
One of the grounds of complaint against Magistrates made by the Police Com- 
mittee of 1890 was that *' witnesses are detained day after day and made to attend 
again and again after long intervals to the great inconvenience of themselves and 
to the great prejudice of adminstration." ** In Circular No. 3060 J. dated 5th 
August 1891, Sir Charles Elliot enjoined " — **It should be a point of honour with 
Magistrates not to plead want of time as an excuse for adjournment When 
witnesses are in attendance, the Court should not rise at 5 p. m. (as is now fre- 
quently done) but should sit till dark or even after dark rather than subject them 
to the inconvenience of another day's detention." In the same document Govern- 
ment directed that ** the District Magistrate when inspecting should compare the 
order sheets of a number of cases with the witness*register to test its correctness 
and on discovering wrong entries should enter the fact in his inspection note 
after calling for an explanation from those concerned." 

Under rule 78 Chapter I, the Calcutta High Court has enjoined on the Magis- 
trates the necessity of recording evidencele gibly. 
timQf'^^a^ ewww- The following rules have been framed by -the Calcutta 
High Court for examination of complainants, witnesses 
and accused persons during Criminal trial (p. 31, Chapter I, Vol. I of General Rules 
and Circular Orders Cr.) ;**82. Every witness shall be examined vnw vqc$ In 
ppen Court. 33< The Magistrate or Judge shall not be engaged in any other 
business whilst the examination of a witness is going on or whilst any documentary 
evidence is being read. 84. If after the examination of a witness has com- 
menced, the Magistrate or Judge is compelled to attend to any other business, 
the examination of the witness shall be suspended a9 long as such other business 
is being attended to. 85. The examination of a witness shall not be interrupted 
for the purpose of enabling the Magistrate or Judge to attend to other business, 
unless such business is of an urgent nature * * 87. The evidence of every witness 
shall invariably be recorded in the presence of the officer who may decide the 
case except in cases provided for by sections 349 and 350 Cr. P. C." 88. When 
there may be any doubt as to the exact meaning of an expression used by a witness, 
the words actually used may be transcribed in Roman Characters. 

S. a53 Cr. P. C. (i) If upon taking all the evidence referred in 
section 252 and makipg such examination (if any) of the accused 
ts the Magistrate thinks nec«$$ary, he finds that no case against 



Digitized by VjOOQIC 



MAGISTRATES' COI^IT M ANVAL, ij5 

/ 

the accused has been made out which, if unrebutted, would warrant 
his conviction, the Magistrate shall discharge him. (2) Nothing 
in this section shall be deemed to prevent a Magistrate form dis- 
charging the accused at any previous stage of the case if, for 
reasons to be recorded by such Magistrate, he considers the charge 
to be groundless. 

The following observations of the PoUce Commission, 1902-3, in pjx 83-84 of 

^ . , , ^ their report about the attitude of the Court towards 

Attitude of the Court to 4.1,^ n^v « , . i.uw«u» 

woBds the police. ^^^ PoUce are well worth consideration at this place. 

"The intention of the law is that the police and 
the Magistracy should work together, the former investigating the case for 
the Magistrate and the latter conducting the Magisterial inquiry or trial, 
weighing the evidence collected by the Police, siftii^ further any points that have 
been missed or inadequately treated, hearing all that the accused has to say or 
adduce in his own behalf and deciding the case in the interest of truth and justice. 
That the Magistrate should be unduly ready to accept the police view of a case 
without giving the accused a &ir bearing and endeavouring to sift the case to 
the bottom is unjust and contrary to the intention of law. It is. equally unjust 
and contrary to the intuition of law for a Magisrrate to assume a hostile attitude 
towards the PoUce, to deny them a feir hearing or to be dSverted from the 
endeavour to ascertain the truth by a prejudice against them * ♦ The 
Magistracy and the Police are joinUy responsible for the repression of ciima 
a^ the protection of society. Their relations are of an intimate and reciprocal 
character. They stand or SaXi together." 

Under the Code of 1872 orders of discharge could Bot be passed until the 
evidence of the prosecution witnesses had been taken ;— Queen «r. Pkrasuram 
Naikan I. L. R. 4 Mad 329, It is to be noticed that under the present law 
reasons for discharge are to be recorded vthen the accused fe discharged before 
taking all the evidenceYor the prosecutioa. It follows that na reasons need be 
recorded if the accused be disdwged after takii^ the whole evicfence for the 
prosecution. In practice however short judfements are usually written in cases, 
of all discharges, so that in case the order is questioned in revision the Ml 
view of the Magistrate may appear on the record If a Magistrate finds the 
prosecution evidence to be untrustworthy he may discharge the accused 
even though the evidence if behved <fiscoIses;a pnma facie case •— Kalvaa <5m 
L L. R. 21 AIL 265. ' ■ ^'^ 

Under s. 437 Cr. P. C. the District Magistrate,. Sessions Ja<%e or tfie Hi^h 
Court can order further inquiry in a case of discharge. This however does ^t 
apply to discharges ordered by Presidency Magistrates whose orders of discharge 
may only be set aside by the High Court under s. 439 read with 423 Cr. P c 
dr Wide* the Charter Act; 
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When the accused is discharged without all the prosecution witnesses 
being examined it would be necessary to hold a preliminary inquiry and 
examine necessary witnesses before granting sanction to prosecute the 
complainant for a false charge : — Empress vs, Hhabani Prosad I. L. R* 
4 All. 182. Apparently the Magistrate will be bound to examine all the 
prosecution witnesses if required by the complainant before the latter 
can be ordered to pay compensation to the discharged accused under 
s. 250 Cr. P. C. 

The object of accused^s examination is to give him an opportunity 
to explain the circumstances disclosed in the evidence against hinw 
The Magistrate should not put questions to the accused to cross examine 
him : — Harry Charan Chakrabraty vs. Empress h L. R. ro Cal. 140 ; 
Empress vs, Hawthorne I. L. R. 13 All. 345 ; Empress vs, Durant I. L. R^ 
23 Bom. 213 ; and Bosanta Coomar Ghatak vs. •Queen U L. R. 26 
Cal 49. 

Under s. 342 Cr. P. C. before a charge is franked the accused must be> 
examined and his examination recorded under s. 364 Cr. P. C 

S. 342 Cr. P. C. (1) For the purpose of enabling the accused to 
explain any circumstances appearing in the evidence against him the 
Court may at any stage of any inquiry or trials without previously 
warning the accused^ put such questions to him as the Court considers, 
necessary and sAa// for the purpose aforesaid question him 
generally on the case after the witnesses for the prosecution have 
been examined and before he is called on for his defence. (2) The 
accused shall not render himself liable to punishment by refusing ta 
answer such questions or by giving false answer to them ; but the 
Court and the jury (if any) may draw such inference from such refusal 
or answers as it thinks just. (3) The answers given by the accused 
may be taken into consideration in such inquiry or trial and put in 
evidence for or against him in any other inquiry into or trial for,^ 
any other offence which such answers may tend to show he ha& 
committed, (4) No oath shall be adnainistered to the accused. 

S. 364, (i) Whenever the accused is examined by any Magistrate^ 

or by any Court other than a High Court 

Examinationof accused established by Royal Charter or the Chief 
how recorded. _, ^ , ^ . , , 

Court of the Punjab, the whole of such 

examination, including every question put to him and every answer 
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given by him, shall be recorded in full, in the language in which he 
is examined, or if that is not practicable^ in the language of the Court 
or in English : and such record shall be shown or read to him, or, if 
he does not understand the language in which it is written, shall be 
interpreted to him in a language which he understands, and he shall 
be at liberty to explain or add to his answers. 

(2) When the whole is made conformable to what he declares is 
the truth, the record shall be signed by the accused and the Magis- 
trate or Judge of such Court, and such Magistrate or Judge shall 
certify under his own hand that the examination was taken in his 
presence and hearing, and that the record contains a full and true 
account of the statement made by the accused. 

(3) In cases in which the examination of the accused is not 
recorded by the Magistrate or Judge himself, he shall be bound, 
unless he is a Presidency Magistrate, as the examination proceeds to 
make a memorandum thereof in the language of the Court, or in 
English if he is sufficiently acquainted with the latter language ; and 
such memorandum shall be written and signed by the Magistrate or 
Judge with his own hand, and shall be annexed to the record. If 
the Magistrate or Judge is unable to make a memorandum as above 
required, he shall record the reason of such inability. 

(4) Nothing in this section shall be deemed to apply to the 
examination of accused person under section 263. 

8ub-8ec. (1) shall be recorded in ftiU &c : The importance of 
this section usually arises in cases of confession, when the question is 
whether the confession has been properly recorded or not. Sec. 533 
provides that where the provisions of the section may not have been strictly 
followed the evidence of the Magistrate who has recorded the confession 
or staten^ent shall be taken to show that the confession was duly made« 
It has been held that where the statement has been recorcJed in direct 
violation of sec. 364, e, g. in a language different from that in which the 
anawers were given, it would not be cured by sec. 533 ; Mlmadhaby 15 Cal. 
365, Joy Narain^ \^ Cal. 862, doubted in Latchand^ 18 Cal. 549^ 
dissented from ia 21 Bom. 495. Where the answers have been 
translated by an interpreter, it shall be recorded in the language 
^ which it ia communicated to the Court by the interpreter ; Vaimbiteey 
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5 Cai 826 The omission to record the questions cbes not vitiate the 
confession ; Titu Miya^ i C. L. R. i (F. B.). A Magistrate is not 

disqualified from trying a case :if he omits to record the statement 
made to him by the accused brought before him. Such a Magistrate 
cannot be called as a witness in the case : Fuitah Chandy 24 CaL 499. 
(s. c.) I C. W. N. 435. 

BubHseo. (^ certify under his own hand : The certificate need 
not be written by the Magistrate himsel£ It need only be signed by 
him i^RizcL Hossein^ 8 W. R. 53. 

S. 154 Cr. P, C. If when such evidence and examination have 
been taken and made or at any previous stage of the case, the 
Magistrate is of opinion that there is ground for presuming that the 
accused has committed an offence triable under this ChaptCT which 
such Magistrate is competent to try and which in his opinion can be 
adequately punished by him, he shall frame in writii^ a charge 
against the accused. 

K the Maeistrate considers that the offence eannot be adequately 
punished by kim (or that the case made out by the prosecution is not 
triable by him) he may commit the case to Sessions (or to any Court by 
which it is triable) ; Empress vs, Ka3anulla, I. L. R. 24 Cal. 429. 

In a case {ailing under two sections, one of which is a Warrant case 
sod the other is a Summons case, if it is intended to pas& sentence 
under either section, charges should be drawn up under both heads 
as the omission of the Summons section from the charge framed may 
mislead the accused in his defence— H ossein Sardar vs. Kalu Sardar^ 
r. L. R. 29 Cal. 481. 

Forms of charges under the important sections which generally arise 
in Criminal Courts are given in the appendix. Chai^ges are formed on 
printed forms. There are different forms with one, two, three, four or 
more heads of charge. One form will do for one or several defendants 
tried together. The charge is equivalent to the minor premiss of an A 
proposition in Logic in which all the particular ingredients of the penal 
section which is the major premiss should appear. 

S. 254 Cr. P. C. has altered the procedure considerably. A 
Magistrate is now competent to frame a charge after examination oC 
a few only of the prosecution witnesses and before close of the whole 
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case for the prosecution. The adoption of this alterative of coufse 
will obviate the convenience of double (sometimes treble) cross- 
examination to which prosecution witnesses are after subjected to. 
But the Magistrate should beware of charging defendants of palpably 
groundless charges or charges likely to be refuted. It should be borne 
in mind that after framing a charge, the Magistrate cannot discharge 
an accused but must acquit him if proved not-guilty. 

The provisions of law regarding form and other particulars df 
charges will be found below in sections 221 to 240 Cr* P. C. 

S. 221. Cr. P. C. (i) Every charge under 
offe^f ^^ *^*^ this Code shall state the offence with which 
the accused is charged. 

(2) If the law which creates the offence gives 
fiffidentXcSor' it any specific name, the offence may be des- 
cribed in the charge by that name only. 

(3) If the law which creates the offence does not give it any 
H stated where specific name, so much of the definition of 

offence has no specific the offence must be stated as to give the 
*™^' accused notice of the matter with which he is 

charged. 

(4) The law and section of the law against which the offence is 
said to have been committed shall be mentioned in the charge. 

(5) The fact that the charge is made is equivalent to a statement 

that every legal condition required by law 
^V^t unpUed in to constitute the offence charged was fulfilled 
in the particular case. 

(6) In the Presidency-towns the charge shall be written in 

English ; elsewhere it shall be written either 
Language of charge. .^ ^^^^^^ ^^ .^ ^^^ language of the Court. 

(7) If the accused has been previously convicted of any offence, 

and it is intended to prove such previous con- 

ment which the Court is competent to award 
he fact, date and place of the previous conviction shall be stated 
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in the charge. If such statepient is omitted, the Court may add it 
at any time before sentence is passed. 

Illustrattons, 

{a) A is charged with the murder of B. This is equivalent to a 
statement that A*s act fell within the definition of murder given in sections 
299 ^J^d 3^^ ^^ ^^ Indian Penal Code ; that it did not fall within any 
of the general exceptions of the same Code ; and that it did not fall 
within any of the five exceptions to section 300, or that, if it did not 
fall within Exception I, one or other of the three provisions to that 
exception applied to it 

{b) A is charged, under section 326 of the Indian Penal Code, with 
voluntarily causing grievous hurt to B by n^eans of an instrument for 
shooting. This is equivalent to a statement that the case was not pro- 
vided for by section 335 of the Indian Penal Code, and that the general 
exceptions did not apply to it. 

(r) A is accused of murder, cheating, theft, extortion, adultery or 
criminal intimidation, or using a false property-mark. The charge may 
state that A committed murder, or cheating, or theft, or extortion, Or 
adultery, or criminal intimidation, or that he used a false property-mark 
without reference to the definitions of those crimes contained in the 
Indian Penal Code ; but the sections under which the offence is 
punishable must, in each instance, be referred to in the charge. 

Shall state : An accused is entitled to know with certainty and 
accuracy the exact nature of the charge brought against him ; and unless 
he has this knowledge, he must be seriously prejudiced in his defence. 
This is true in all cases, but it is more especially true in cases where it is 
sought to implicate him for acts not committed by himself, but by others 
with whom he was in company ; Behary Mahtore^ 1 1 Cal. 106. 

Bpeficic name : Where an accused person is committed to take 
his trial on specific charges before the Sessions Court, the Judge has no 
power to expunge a charge before calling upon the accused to plead to 
it ; Poreshollah Sheikh^ 7 C. L. R. 143. The order of acqittal by a 
Magistrate who omitted to frame a charge does not invalidate the order 
of acquittal and it is a bar to the revival of the prosecution of such 
person for the same offence ; Gurdu^ 3 All. 129. 

Previous oonviotions : The fact of the previous conviction must 
be stated in the charge if it is desired to enhance the sentence ; if it is 
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omitted, It may be added to the charge at any time prior to the sentence 
being passed, but not after ; Raj Goomar Boie^ 19 W. R. 40 ; Eshati 
Chundra Day^ 21 W. R. 40 ; Dara Sanii^ 9 Mad. 284. Mere statement 
of the fact of a previous conviction is not sufficient compliance with the 
provisions of this section ; Sheikh Jakir^ 22 W. R. 39. The previous 
conviction ought to form the subject of a separate charge^ 

{d) A is charged, under section 184 of the Indian Penal Code, with 
intentionally obstructing a sale of property offered for sale by the lawful 
authority of a public servant. The charge should be in those words* 

222. (i) The charge shall contain such particulars as to the 

time and place of the alleged offence, and the 

Particulrs as to time, person (if any) against whom, or the thing (if 

any) in respect of which, it was committed, as 

are reasonably sufficient to give the accused notice of the matter 

with which he is charged. 

(2) When the accused is charged with criminal brecuh of trust 6t 
dishonest misappropriation of money, it shall be sufficient to specify 
the gross sum in respect of which the offence is alleged to have been 
committed, and the dates between which the offence is alleged to ham 
been committed, without specifying particular items of eotOLCt dates^ 
and the charge so framed shall be deemed to be a charge of one offence 
within the meaning of section 2J4 : 

Provided that the time included between the first and last of such 
dates shall not exceed one year. 

Notice of the matter i An accused is entitled to know with 
certainty and accuracy of the exact value of the charge brought against 
him. Unless he has this knowledge, he must be seriously prejudiced 
in his defence. This is true in all cases, but it is more especially 
true in cases where it is sought to implicate an accused person for 
acts not committed by himself but by others with whom he is in 
company: Behari Mahtore, 11 GaL 106. See also Balmukund Ram, 
22 Gal. 391, and Sabir, 22 Cal. 276. A conviction is not sustainable 
if the time and place of the oflfence is not mentioned in the charge ; 
Khairati, 6 All. 204. A committing Magistrate is bound, under ss. 223 
and 223 of this Code to inseft in the heads of charge sufficient 
particulars of time, place, person, and circumstance as will give each 
of the prisoners notice of the matter with which he is charged; 
fahirappa, t$ Bom. 491. 

21 
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223. When the nature of the case is such that the particulars 

uru^^ «^ t mentioned in sections 221 and 222 do not 

wii6n manner ot 

committing offenoe give the accused sufficient notice of the matter 
must be stated. ^^ ^y^j^ ^^ .^ charged, the charge shaU 

also contain such particulars of the manner in which the alleged 
offence was committed as will be sufficient for that purpose. 

lUustrations. 

(a) A is accused of the theft of a certain article at a certain time 
and place. The charge need not set out the manner in which the 
theft was effected. 

(I) A is accused of cheating B at a given time and place. The 
charge must set out the manner in which A cheated B. 

(c) A is accused of giving £Edse evidence at a given time and place. 
The charge must set out that portion of the evidence given by A which 
is alleged to be false. 

{d) A is accused of obstructing B, a public servant, in the discharge 
of his public functions at a given time and place. The charge must set 
out the manner in which A obstructed B in the discharge of his 
functions. 

(e) A is accused of the murder of B at a given time and place. Th$ 
charge need not state the manner in which A murdered B. 

(/) Aisaccusedof disobeying a direction of the law with intent to 
save B from punishment The charge must set out the disobedience 
charged and the law infringed. 

224. In every charge words used in describing an offence shall 
Words in charge be deemed to have been used in the sense 

^dw wh^ offenS attached to them respectively by the law 
18 punishable. under which such offence is punishable. 

225. No error in stating either the offence or the particulars 

required to be stated in the charge, and no 
Meet of erraw. omission to state the offence or those parti- 

culars, shall be regarded at any stage of the case as material, unless 
the accused was in fact misled by such error or omission, af$d it 
has occasioned a failure of justice. 

State the offence or the particulare: The w;ord '* charge" is 
jused as the statement of a specific offence, and not as indicating the entire 
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series of offences of which a prisoner is accused. ( Per Straight J. y. 
The word ** charge " is used in the Code, both as indicating the whole 
series of charge, and also as indicating a charge of one specific 
offence. (Per Scott.). Appa Subhana Mendre^ 8 Bom. 200. Dissented 
from in Gordon^ 9 AU. 525. A conviction is not sustsunable if the offence 
and other particulars are not mentioned in the charge ; Sabir. 22 Cal. 276. 
Balmukund Ram 22 Cal. 391. Baban Khan^ 2 Bom. 142, and 
Jahiruddiny 22 Cal. 306. 

Brrot : When no mention of the common object was made in the 
charge, but was sufficiently clear from the evidence, the High Court 
refused to interfere ; Basirudee^ 22 Cal., but see Sabir^ 22 Cal. 276. 

Illustrations, 

{a) A is charged, under section 242 of the Indian Penal Code, with 
" having been in possession of counterfeit coin, having known at the time 
when he became possessed thereof that such coin was counterfeit," the 
word "fraudulently" being omitted in the charge. Unless it appears 
that A was in fact misled by this omission, the error shall not be regarded 
as material. 

(b) A is charged with cheating B, and the manner in which he 
cheated B is not set out in the charge, or is set out incorrectly. A 
defends himself, calls witnesses, and gives his own account of the 
transaction. The Court may infer from this that the omission to set out 
the manner of the cheating is not material. 

(c) A is charged with cheating B, and the manner in which he 
cheated B is not set out in the charge. There were many transactions 
between A and B, and A had no means of knowing to which of them 
the charge referred, and offered no defence. The Court may infer from 
such facts that the omission to set out the manner of the cheating was, in 
the case, a material error. 

{d) A is charged with the murder of Khoda Baksh on the 21st 
January, 1882. In fact, the murdered person's name was Haider Bak^, 
and the date of the murder was the 20th January, 1882. A was never 
charged with any murder but one, and had heard the inquiry before the 
Magistrate, which referred exclusively to the case of Haider Baksh. 
The Court may infer from these £cicts that A was not misled, and that 
the error in the charge was immaterial. 

(e) A was charged with murdering Haider Baksh on the 20th 
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January, 1882, and Khoda Baksh (who tried to arrest hhn for that muiv 
dcr) on the 21st January, 1882. When charged for the murder of Haider 
Baksh, he was tried for the murder of Khoda Baksh. The witnesses 
present in his defence were witnesses in the case of Haider Baksh. 
The Court may infer from this that A was misled and that the error 
was material. 

226. When any person is committed for trial without a charge 

or with an imperfect or erroneous charge, the 
Procedure on com- ^ ^ . ^- r tt- l r^ _i. ^u 

m i t m e n t without Court, or in the case of a High Court, the 

t^h^ ^^*^ ^"^^ ^^^^^ °^ ^^^ Crown, may frame a charge, 
or add to or otherwise alter the charge, as 
the case may be, having regard to the rules contained in this 
Code as to the form of charges. 

Illustrations, 

1, A is charged with the murder of C. A chargt of abetting the 
murder of C may be added or substituted, 

2, A is charged with forging a valuable security under section 
doy of the Indian Penal Code. A chcirge of fabricating false evidence 
under section xg^ may be added, 

J, A is charged with receiving stolen property knowing it to be 
stolen. During the trial it incidentally appears that he has in his 
possession instruments for the purpose of counterfeiting coin, A charge 
tinder section 2^ of the Indian Penal Code cannot be added, 

" S. 226 applies to s^ case where there is no charge at all, as well as 
to one in which ^ere is no charge in respect of such offence as the 
Sessions Judge or the Clerk of the Crown may think that the prisoner 
ought to be tried for ; APPa Subhana Mendre^ 8 Bom, 200. 

Imperfect charge :. A ch^irge is not sustainable if it does not dis- 
close the direction of the law which an accused person disobeyed or how 
he disobeyed ; Baban Khan, 2 Bom. 142. The power to alter a charge 
should not be used without due caution and deliberation ; Gobinda Dasy 
Haridas, i H. C. R. 76, and a Sessions Judge has no power to expunge a 
charge without calling upon the accused to plead. ; Pareshollah Sheikh^ 
7 C. L. R. 143. A Sessions Judge can remedy a defect in framing a 
charge by a Magistrate ; {Kaluram Singh, 7 W. R. 8) and before the 
passing of the verdict ; Sheikh AH, 5. Bom. H. C. R. 91. Frame 
$1 charge : A Judge oatmot alter a charge if the accused, pleads ^ty 
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of such charges 5 he is bound to proceed with the different heads of 
charges ; Goburdhun Bhuyan^ 13 W. R. 65. An amendment in a charge 
ought not to be made if it is doubtful whether such an amendment 
will prejudice the accused in any way ; Govindas Haridas^ 6 Bom. 
H. C. 76. An application for amendment of charge in the Court of 
Session, should be made at the commencement of the trial ; Vajiram^ 
16 Bom. 414. See also Kovidagatha^ 3 Mad. 351. 

227. (i) Any Court may alter or add to any charge at any 

time before judgment is pronounced, or, in 
chf'T "^^ "^^^ the case of trials before the Court of Session 

or High Court, before the verdict of the 
jury is returned or the opinions of the assessors are expressed. 

(2) Every such alteration or addition shall be read and ex- 
plained to the accused. 

See Appa Subhanuy 8 Bom. 200 ; it includes withdrawal of a charge : 
Dwakas^ 12 All. 557. 

228. If the charge framed or alteration or addition made 

-,„ ^ . , under section 226 or section 227 is such that 

When trial may ' 

proceed immediately proceeding immediately with the trial is not 
after alteration. ^^^^^^^ .^ ^^^ opinion of the Court, to preju- 

dice the accused in his defence or the prosecutor in the conduct 
of the case, the Court may, in its discretion, after such charge or 
alteration or addition has been framed or made, proceed with the 
trial as if the new or altered charge had been the original charge. 

229. If the new or altered or added charge is such that, pro- 
When n trial ^^^^^g immediately with the trial is likely, 

may be directed, or in the opinion of the Court, to prejudice the 
^^ * accused or the prosecutor as aforesaid, the 

Court may either direct a new trial or adjourn trial for such period 
as may be necessary. 

If the altered charge do not prejudice the prisoner the trial may 
goon; Govinda Babli Raul^ 11 Bom. H. C. R. 278. If an alteration 
in charge is not read and explained to the accused and if it is not wished 
by the counsel for the accased then it does not prejudice the accused ;; 
Appa Subhana Mendre^ 8 Bom. 200. See also Devi Dutt^ 7. C. L* 
R, 193- 
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230. If the offence stated in the new or altered or added charge 

Stay of proceedings ^^ ^^^ ^^^ ^^® prosecution of which previous 

if prosecution of sanction is necessary, the case shall not be 

offence in altered , , . , ., , • • 1 • j 

charge reqniie pre- proceeded With until such sanction is obtamed, 

vious sanction. ^^j^gg sanction has been abeady obtained 

for a prosecution on the same fiacts as those on which the new or 
altered charge is founded. 

S. 231. Whenever a charge is altered or added to by the Court 
after the commencement of trial, the prosecutor and the accused 
shall be allowed to recall or resummon, and examine with reference 
to such alteration and addition any witness who may have been 
examined and also to call any further witness whom the Court may 
think to be material. 

232. (i) If any Appellate Court, or the High Court in the 

exercise of its powers of revision or of its 

JEflfect of material ^^^^^ ^^^^^ Chapter XXVII, is of opinion 

that any person convicted of an offence was 
misled in his defence by the absence of a charge or by an error 
in the charge, it shall direct a new trial to be had upon a charge 
framed in whatever manner it thinks fit. 

(2) If the Court is of opinion that the facts of the case are such 
that no valid charge could be preferred against the accused m 
respect of the facts proved, it shall quash the conviction. 

Illustration, 

A is convicted of an offence, under section 196 of the Indian Penal 
Code, upon a charge which omits to state that he knew the evidence^ 
which he corruptly used or attempted to use as true or genuine, was 
false or fabricated. If the Court thinks it probable that A had such 
knowledge, and that he was misled in defence by the omission from the 
charge of the statement that he had it, it shall direct a new trial upon 
an amended charge ; but, if it appears probable from the proceedings 
that A had no such knowledge, it shall quash the conviction. 

'* All amendments which do not prejudice the prisoner are admissible, 
Scott J. See also Gordon, 9 All. 525. When an accused has been 
convicted on a charge expressed in vague terms, the prosecution on 
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appeal shonld be limited to the particular sense in which the charge 
has been understood at the trial ; Baban Khan Valad Mhaskoji, 
2 Bom. 142. 

New trial : A Magistrate trying a case is as much bound by strict 
rules of evidence as any Sessions Judge or Civil Court. Where proceedings 
which had already been taken against the accused before another Magis- 
trate had been quashed, and a new trial directed, the Magistrate holding 
the second trial is not justified in referring to the former record as a 
whole, but only to such portions of it as have been specially put in 
evidence before him ;Devi Dutta^ 7 C. L. R. 193. 

Joinder of Charges, 

The omission to prepare a charge did not vitiate proceedings — con- 
viction upheld — Regina vs, Kavai Reva Bhai 5 Bom. Cr. 40. If a 
prisoner is to be tried for an offence punishable under s. 75 I. P. C. a 
separate charge under that section (there are special printed forms for 
charges under s. 75 I. P. C.) should be recorded— Empress vj. Dora 
Sami I. L. R. 9 Mad. 284 : A Magistrate is bound to enter under ss. 222 
and 223 Cr. P. C. in the heads of the charge sufficient particulars of 
time, place, person and circumstances as will give each of the prisoners 
notice of the matter with which he is charged — Empress vs. Fakir Appa 
I. L. R. 15 Bom. 491. The omission of the word dishonestly both in 
the charge and in the judgment is not a ground for reversal of the 
conviction : — Queen vs, Rukhma 10 Bom. 373. 

In order to make an alternative charge of two or more offences, 
regular, all the offences must be under the Penal Code, 8 Bom. Cr. 15. 

An accused may be charged with criminal breach of trust in respect 
of a general deficiency and it is not necessary in all cases to charge the 
accused with the embezzlement of a particular sum received on a certain 
date from a certain party — Empress vs, Purushottam Das Morarjee 
I. L. R. 24 Cal. 193, Badhu vs, Babu Lai J. L. B. 18 All. 116, Empress 
vs. Kulla I. L. R. 17 All. 153. It should be borne in mind that the 
law has been changed by sub-section (2) s. 222 Cr. P. C. and so the 
following rulings to the contrary are obsolete under the present law — 
Ekram Ali vs. Queen Empress 2 C. W. N. 341 ; Empress vs. Sama 
Charan Sen, Queen vs, Moharaj Misser 7 B. L. R. Ap. 66, Empress 
w. Niaz Ali I. L. R. 5 All. 17. 

In cases of &lse evidence a separate charge against each prisons 
must be framed and a separate trial held of each prisoner. The makii^ 
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of ft number of false Statements in the same deposition b one aggregate 
case of giving false evidence anonymous 5 Mad. App. 27 Charges of 
perjury ought to be based strictly on the exact words which are used 
by the person charged -Queen vs, Mongol Das 23 W. R. Cr. 28. The 
charge should specifically state what words or expressions the accused 
b charged with having used — Queen vs. Daulut 8 W. R. Cr. 95. 

When there is riot and Bght between two factions the members of 
each party should be committed for trial separately— Queen vs. DurzulU 
9 W. R. Cr. 33. Conviction for rioting based on a charge which does not 
specify the common object of the assembly is improper : --3 C. W. N» 
605 Chandra Coomar Sen vs. Queen. But the omission to set out the 
conmion object does not make the conviction bad unless the accused has 
been misled by the omission and the omission has caused a failure of 
Justice : — Budhu vs. Masammat Luchmania IX C. W. N. 599. For 
power of the appellate Court to alter charge or finding — see Lalu Ojha 
vs. Queen I. L. R. 26 Cal. 863 ; Jatu Sing vs. Mahabir Sing I. L. R. 27 
Cal. 660 Rahimuddi vs. Asgar Ali \. L. R. 27 Cal. 990. 

S. 233. Cr. P. C. For every distinct oflfence of which any person 
Separate charges for is accused there shall be a separate charge, 
distinct offence. and every such charge shall be tried separate- 

cm e o c rges. j^^ except in the cases mentioned in sections 
«34» 235, 236 and 239. 

Illustration. 

A is accused of a theft on one occasion, and of causing grievous hurt 
on another occasion. A must be separately charged and separately tried 
for the theft and for causing grievous hurt. 

The distinction between s. 233 and s. 239 lies in this that s. 233 deals 
with cases in which one single individual is charged and s. 239 deals with 
cases in which two or more persons are charged. Joinder of charfifGd : 
A combination of several offences of the same kind can only be where 
such offences have been committed in respect of one and the same 
person, and not against different prosecutors, within the peried of one 
year, as provided in the Cr. P. C. ; Murariy 4 All. 147. Dissented from 
in Manu Miya^ 9 Cal. 371. Norris J. observed : ** Care should be 
taken that accused persons are not prejudiced by charges being joined, 
and the Court should at all times be anxious to lend a willing ear to 
any application upon their behalf by separation of charges, and for 
separate trials upon separate charges.*' 
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Distinct offence : The following are distinct offences, vtz; the 
offences of framing an incorrect document with a view to cause injury 
(s. 167 I. P. C.) and the offence of forging a register kept by a public 
servant (S. 466) ; Sree?iath Kar^ 8 Cal. 450. Rioting and causing hurt 
in the course of such rioting; Ram Adhin, 2 All. 139. Voluntarily 
causing grievous hurt upon different persons are all distinct offences ; 
Dungar Singh^ i All. 29. Followed in Ram Sarup^ 7 All. 757. Ram 
Partel^ 6 All. 121, dissented from. 

234. (i) When a person is accused of more offences than 

one of the same kind committed within the 

same kind within a space of twelve months from the first to 

to^th^r^ ^ charged ^^6 last of such offences, he may be charged 

^th, and tried at one trial for, any number 

of them not exceeding three. 

(2) Offences are of the same kind when they are punishable 
under the same section of the Indian Penal Code or of any special 
or local law. 

It is necessary that the offence should be in respect of the same 
property or person. Murari^ 4 All. 147 ; but in Manu Miya^ I. L. R. 
9 Cal. 37, it was held that it is not limited to the offences against the 
same person, though care must be exercised to see that the accused is 
not prejudiced. A person cannot be tried at the same time for receiving 
stolen property, sec. 411, and habitually receiving stolen property, sec, 413 
I. P. C, Uttom Kundoo^ I. L. R. 8 Cal. 634. Section 234 is not applicable 
where several persons are tried jointly under s. 239, Budhai Sheikh vs. 
Emperor, I. L. R. 33 Cal. 292. 

Twelve montha So that where the offences included in one trial 
extended over a period of one year, the trial was irregular ; Hanmanta^ 
I Bom. 610. 

At one trial. There is nothing to prevent the accused from being 
separately charged and tried for any number of distinct offences of the 
same kind committed within the year. Ram Manickya Chackrobutty^^ 
3 Cal. 540. 

Not exoeedingr three. See Luchmi Narain^ 14 Cal. 128, where 
eleven forged documents were filed in three sets, held that they could not 
all be included in one trial ; Raghu Nath Dass^ 20 Cal. 413. Irregrularity. 
The real test is whether an accused has been prejudiced or not. See 

22 
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Hanmanta^ i Bom. 610, Sree Nath^ 8 Cal. 450 ; but in the Calcutta 
High Court it has been held that the defect cannot be cured by Sec. 537. 
See Luchminarain, 14 Cal. 128 and Chandi Singh^ 14 Cal. 395. 

235. (i) If, in one series of acts so connected together as 
to form the same transaction, more offences 

than^ne offrace. ^^^ ^^^ ^"® ^® committed by the same person 
he may be charged with, and tried at one 
trial for, every such offence. 

(3) If the acts alleged constitute an offence falling within two 
or more separate definitions of any law in 

in^raS^tbL!^**" ^^^^® ^^^ *^® ^^^ ^^^^ ^y ^^^^^ offences are 
defined or punished, tho person accused of 
them may be charged with, and tried at one trial for, each of 
such offences. 

(3) If several acts, of which one or more than one would by 

itself or themselves constitute an offence, 
Acts constituting one ^. ^ , t • j j-iv ^ ce 

offence, but constitu- constitute when combmed a different offence, 

^g when combined a ^^ person accused of them may be charged 

with, and tried at one trial for, the offence 

constituted by such acts when combined, and for offence constituted 

by any one, or more, of such acts. 

(4) Nothing contained in this section shall affect the Indian 
Penal Code, section 71 

- Illustrations 

to sub-section (i) — 

(a) A rescues B, a person in lawfiil custody, and in so doing causes 
grievous hurt to C, a constable in whose custody B was. A may be 
charged with, and convicted of, offences under sections 225 and 333 of 
the Indian Penal Code. 

{d) A commits house-breaking by day with intent to commit adultery 
and commits, in the house so entered, adultery with B*s wife. A may 
be separately charged with, and convicted of, offences under sections 
454 and 497 of the Indian Penal Code. 

(c) A entices B, the wife of C, with intent to commit adultery with 
B, and then commits adultery with her. A may be separately chained 
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with, and convicted of, offences under sections 498 and 497 of the Indian 
Penal Code. 

{d) A has in his possession several seals, knowing them to be 
counterfeit and intending to use them for the purpose of committing 
several forgeries punishable under section 466 of the Indian Penal Code. 
A may be separately charged with, and convicted of, the possession of 
each seal under section 473 of the Indian Penal Code. 

{e) With intent to cause injury to B, A institutes a criminal pro- 
ceeding against him, knowing that there is no just or lawful ground for 
such proceeding ; and also falsely accuses B of having committed an 
offence, knowing that there is no just or lawful grpund for such charges. 
A may be separately charged with, and convicted of, two offences under 
section 211 of the Indian Penal Code. 

(/) A, with intent to cause injury to B, falsely accuses him of having 
committed an offence, knowing that there is no just or lawful ground 
for such charge. On the trial, A gives false evidence against B, intend- 
ing thereby to cause B to be convicted of a capital offence. A may be 
separately charged with, and convicted of, offences under sections 211 
and 194 of the Indian Penal Code. 

ig) A, with six others, commits the offences of rioting, grievous hurt 
and assaulting public servant endeavouring in the discharge of his duty 
as such to supress the riot. A may be separately charged with, and 
convicted of, offences under sections 147, 325 and 152 of the Indian 
Penal Code. 

(k) A threatens B, C and D at the same time with injury to their 
persons with intent to cause alarm to them. A may be separately 
charged with, and convicted of, each of the three offences under section 
506 of the Indian Penal Code. 

The separate charges referred to in Illustrations {a) to (k) respectively 
may be tried at the same time. 

to sub-section (2) — 

\{) A wrongfully strikes B with a cane. A may be separately 
charged with, and convicted of, offences under sections 352 and 323 of 
the Indian Penal Code. 

{j) Several stolen sacks of com are made over to A and B, who 
know they are stolen property, for the purpose of concealing them. A 
and B thereupon voluntarily assist each other to conceal the sacks At 
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the bottom of a grain-pit. A and B may be separately charged with 
and convicted of, offences under sections 411 and 414 of the Indian 
Penal Code. 

(k) A exposes her child with the knowledge that she is thereby 
likely to cause its death. The child dies in consequence of such 
exposure. A may be separately charged with, and convicted of, offences 
under sections 317 and 304 of the Indian Penal Code. 

(/) A dishonestly uses a forged document as genuine evidence, in 
order to convict B, a public servant, of an offence under section 167 of 
the Indian Penal Code. A may be separately charged with, and convict- 
ed of, offences under sections 471 (read with 466) and 196 of the same 
Code. 

to sub-section (s) — 

{m) A commits robbery on B, and in doing so volimtarily causes hurt 
to him. A may be separately charged with, and convicted of, offences 
under sections 323, 392 and 394 of the Indian Penal Code. 

Same transaction : There is no authoritative definition as to 
what forms part of the same transaction. Proximity of time and similarity 
of intention and action are elements to be considered : Vajiram 16 
Bom. 414. But where the time and place are distinct and the separate 
acts have to be proved by separate evidence they do not form part of the 
same transaction. Fakirappa 16 Bom. 491. A trial for such distinct 
offences at the same time is not necessarily invalid. Mulua^ 14 All. 502, 
and Ramame 12 Mad. 373. Separate charges under Sec. 157 for 
house-breaking at night with intent to commit an offence (mischief and 
assault) and also under sections 352 and 426 are legal. Nirichan 12 
Mad. 36, but See Noujan 7 Mad. H. C. 375 (1874.) See also Sakkarant 
10 Bom. 493. Where rioting has been accompanied by hurt the accused 
may be charged and convicted for both offences. Ram Sarup 7 All. 757 
(F. B.) ; but separate sentences are not legal where the accused did not 
actually cause hurt but is guilty under Sec. 149. Niltnony Poddar^ 16 
Cal. 442., F. B.; but separate sentences are not illegal so long as the 
total punishment does not exceed the maximum for any one of the 
offences. Bana Bunja 17 Bom. 260 (F. B.). It is not illegal to hold a 
separate trial for each offence ; Ameeruddeen 8 Cal. 481. See also Ram 
Adhin^ 2 All. 159 ; Rampartal^ 6 All. I2i ; Dungar^ 7 All. 29 ; Loke 
Nathy II Cal. 349, overruled in 16 Cal. 442 ; Chandrdkant 12 Cal. 495. 
Bringing a false charge and giving false evidence in support of such 
charge are two distinct offences ; Pir Mohomedy 10 Bom. 554. 
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Different persons charged with separately retaining different articles 
of stolen property, which are proceeds of the same theft, cannot be tried 
together, as the offences cannot be said to have been committed in the 
same transaction— Abdul Majid vs. Emperor I. L. R. 33 Cal. 1256. 

Joinder of charges for effences not committed within one year was 
held to be an irregularity and if it did not mislead the accused in his 
defence was curable under s. 537 Cr. P. C— Abdur Rahaman and 
another vs. Empress, IV C. W. N. 656 Full Bench. 

236. If a single act or series of acts is of such a nature that 
Where it is doubt- '^ '^ doubtful which of several offences the 
ful what offence has facts which can be proved will constitute, the 
been committed, , , , , . , , . 

^ accused may be charged with having com- 
mitted all or any of such offences, and any number of such charges 
may be tried at once; or he may be charged in the alternative with 
having committed some one of the said offences. 

Illustrations, 

{a) A is accused of an act which may amount to theft, or receiving 
stolen property, or criminal breach of trust, or cheating. He may be 
charged with theft, receiving stolen property, criminal breach of trust 
and cheating, or he may be charged with having committed theft, or 
receiving stolen property, or criminal breach of trust or cheating. 

(J?) A states on oath before the Magistrate that he saw B hit ,C with 
a club. Before the Sessions Court A states on oath that B never hit C, 
A may be charged in the altemaMve and convicted of intentionally giving 
false evidence^ although it cannot be proved which of these contradictory 
statements was false, 

S. 236 must be read in connection with Sec. 72 of the I. P. C. which 
says that although a person may be convicted in the alternative of several 
offences, the sentence must not exceed that for the lowest offence. 

It must be noticed that Sec. 236 only authorises a charge in the 
alternative where it is doubtftil which of several offences the facts which 
can be proved will constitute, and not where there may be doubt as 
to the fact which constitutes one of the elements of offence ; Wafdar 
Khan^ 21 Cal. 957. This section applies to cases in which not the facts 
are doubtful ; but the application of the law to the fact is doubtful ; 
Jommaha, 7 All. H. C. 137. 
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Illustration {b) is new and makes the law clear on the point It is in 
accordance with the rulings of the several High Courts. But every effort 
must be made to reconcile the two statements ; Ghulet^ 7 All 43 ; 
Zumuran 6 W. R. 65 F. B. Humayoon 21 W. R. 72 F. B. But where 
one statement is made before the police and the other in Court no 
alternative charge can be framed ; Ramji 10 Bom. 124 ; Mugappa 18 
Bom. 377. See also Bharma^ 1 1 Bom. 702. The two statements may 
be in the same deposition ; HMbullay 19 Cal. 937. 

237 (i) If, in the case mentioned in section 236, the accused 

is charged with one oflfence, and it appears in 

charged with one evidence that he committed a different offence 

offence he can be for which he might have been charged under 
oonvicted of another. ° 

the provisions of that section, he may be con- 
victed of the offence which he is shown to have committed although 
he was not charged with it. 

(2) When the accused is charged with an offence^ he may be 
convicted of having attempted to commit that offence^ although the 
attempt is not separately charged. 

Illustration. 

A is charged with theft. It appears that he committed the offence of 
criminal breach of trust, or that of receiving stolen goods. He may be 
convicted of criminal breach of trust or of receiving stolen goods (as the 
case may be), though he was not charged with such offence. 

An accused who was charged with criminal breach of trust as a public 
servant was acquitted on the ground that he was not a public servant : 
held that the acquittal was bad in law as he could be charged and 
tried for cheating ; Ramajirav Jivbajira^ 12 Bom. H. C. R. i. A 
sessions Judge can alter a charge under s. 227 of the Cr. P. C. and 
under s. 228 can convict an accused of a minor offence which the 
evidence establishes ; Khoda Uma^ 17 Bom. 369. See also Mahaddi 
5 Cal. 871. 

238. (i) When a person is charged with an offence consisting 

When offence proved ^^ '^^^'^^ particulars, a combination of some 

included m effence only of which constitutes a complete minor 

^^ ' offence, and such combination is proved, but 

the remaining particulars are not proved, he may be convicted of 

the minor offence, though he was not charged with it. 
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(2) When a person is charged with offence and facts aire proved 
which reduce it to a minor offence, he may be convicted of the 
minor offence although he is not charged with it. 

(3) Nothing in this section shall be deemed to authorise a 
conviction of any offence referred to in section 198 or section 199 
when no complaint has been made as required by that section. 

Illustrations, 

(a) A is charged, under section 407 of the Indian Penal Code, with 
criminal breach of trust in respect of property entrusted to him as a 
carrier. It appears that he did commit criminal breach of trust under 
section 406 in respect of the property, but that it was not entrusted to 
him as a carrier. He may be convicted of criminal breach of trust under 
section 406. 

ip) A is charged, under section 325 of the Indian Penal Code, with 
causing grievous hurt. He proves that he acted on grave and sudden 
provocation. He may be convicted under section 335 of that Code. 

239. When more persons than one are accused of the same 
offences or of different offences committed in 
cK^^intly!"*^ ^ *^^ ^^^^ transaction, or when one person is 
accused of committing any offence, and 
another of abetment of, or attempt to commit, such offence, they 
may be charged and tried together or separately, as the Court thinks 
fit ; and the provisions contained in the former part of this Chapter 
shall apply to all such charges. 

Illustrations, 

(i) A and B are accused of the same murder. A and B may be 
charged and tried together for the murder. 

(b) A and B are accused of a robbery, in the course of which A 
commits a* murder with which B has nothing to do. A and B may be 
tried together on a charge, charging both of them with the robbery, and 
A alone with the murder. 

(c) A and B are both charged with a theft, and B is charged with 
two other thefts committed by him in the course of the same transaction. 
A and B may be both tried together on a charge, charging both with the 
one theft, and B alone with the two other thefts. 
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Same transaction. See notes to Sec. 235. A thief and a receiver 
sh9uld not be tried together. Fakir Mahomed, i. C. W. N. 32. Persons 
charged with giving false evidence at the same trial can hot be tried 
together ; Maharaja 16 W. R. 47 ; Nathu, 10 Cal. 405 ; Anantaram 4 All. 
293 ; in the last case it was observed that a joint trial puts the accused 
in a difficult position as they can not call each other as witnesses. So 
also 14 persons cannot be tried together for distinct acts of public 
nuisance ; Palisanki, 5 Mad. 20. But where no objection was raised 
at the trial the High Court refused to interfere ; Kutti, 11 Mad. 34. 
As to trying together both parties to a riot seq Chandra Bhuya, 20 
Cal. 537. 

240. When a charge containing more heads than one is framed 

against the same person and, when a convict- 

in^'cSS^'pn'Zic: io'^ ^^ been had on one or more of them, 

tion on one of .several the complainant, or the officer conducting the 
charges. 

prosecution, may, with the consent of the 

Court, withdraw the remaining charge or charges, or the Court of* 

its own accord may stay the inquiry into, or trial of, such charge 

or charges. Such withdrawal shall have the eflfect of an acquittal 

on such charge or charges, unless the conviction be set aside, in 

which case the said Court (subject to the order of the Court setting 

aside the conviction) may proceed with the inquiry into or trial of 

the charge or charges so withdrawn. 

S. 255 Cr. P. C. (i) The charge shall then be read and 
explained to the accused and he shall be asked whether he is guilty 
or has any defence to make. (2) If the accused pleads guilty, the 
Magistrate shall record the plea and may, in his discretion, convict 
him thereon. 

A new trial ordered in Aiyavee w. Queen I. L. R. 9* Mad. 61 for 
omission to explain charge to the accused. At the bottom of the charge- 
sheet it is usual for Magistrates to record " the charge read and explained 

to the accused. ,=r — • pleads — .. -. If after -questioning the 

defence pleader under section 256 as to whether he 'wishes to further 
cross-examine the prosecution witnesses, the latter declines to do so, 
the following words may be added to the above note :— " The defence 
pleader declines to further cross-examine prosecution witnesses." Then 
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the Magistrate should sign and date below the note and give the 
charge-sheet to the Bench Clerk to seal. 

S. 256. Cr. P. C. (i) If the accused refuses to plead or claims 
to be tried he shall be required to state whether he wishes to cross- 
examine any and if so, which, of the witnesses for the prosecution 
whose evidence has been taken. If he says he does so wish, the 
witnesses named by him shall be re-called and after cross-examination 
and re-examination (if any) they shall be discharged. The evidence 
of any remaining witnesses for the prosecution shall next be taken 
and after cross-examination and re-examination (if any) they shall 
also be discharged. The accused shall then be called on to enter 
upon his defence, and produce his evidence. (2) If the accused 
puts in any written statement, the Magistrate shall file ^t with the 
record. 

The Code of 1898 has made some change in ss. 256 and 257 Cr. P. C» 

Under the present Code the accused has not the 

aiSn^y proscSi^^ ** "^^* *^ recall prosecution witnesses for second 

cross-examination when they have been examined 

and cross-examined after drawing up of charge unless the Magistrate is 

satisfied that such re-call " is necessary for the purposes of justice." 

After a charge has been drawn up it is the duty of the Magistrate to 
require the accused to state whether he wishes to cross-examine and if so 
which of the prosecution witnesses whose evidence has been taken. The 
fact that there has been already some cross-examination before fhe charge 
does not affect the privilege. It is only after the accused has entered 
upon his defence that the Magistrate is given a discretion to refuse such 
application ; — Zamania v. Ram Tahal, I. L. R., 27 Cal. 370, Nilkantha 
Sing vs. Queen, I. L. R. 20 Cal. 469. 

Where an application to re-summon prosecution witnesses was made 
one day after the accused was called on to make his defence the delay 
of one day was held not to be in itself a sufficient reason to refuse the 
application. Srinath Barui vs. Empress 4 C. W. N. 241. The accused is not 
entitled to have prosecution witnesses summoned for cross-examination 
after record of defence witnesses — Empress vs, Baldeo Sahai I. L..R. 2 
All. 253. 

The accused should be asked at the close of the case for the prosecu- 
tion to produce his evidence and to name his witnesses ;— Queen vs. 
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Mukan 12 W. R. Cr. 32, Bhagwan vs, Doyal Gope 10 W. R. Cr. 7. There is 

nothing in this section which prohibits cross-examination before a charge 
is framed ; Empress, 9s. Sagal Samba Sajas I. Lm R. 21 CaL 642. 

S. 257 Cr. P. C. (i) If the accused after he has entered on his 
defence applies to the Magistrate to issue any proce ss for com- 
pelling the attendance of any witness for the purpos e of examination 
or cross-examination, or the production of any doc ument or other 
thing the Magistrate shall issue such process, unless he considers that 
such application should be refused on the gro un d that it is made 
for the purpose of vexation or delay or for de feating the ends of 
justice, such ground shall be recorded by him in writing. 

Provided that when the accused has cross-examined or had tiie 
opportunity of cross-examining any witness after the charge has been 
framed, the attendance of such witnesses shall not be compelled under 
tiiis section, unless the Magistrate is satisfied that it is necessary for 
the purposes of justice. 

(2) The Magistrate may, before summoning any witness on 
such application, require that his reasonable expenses incurred in 
attending for the purposes of the trial be deposited in Court. 

The proviso to sub-section (i) is new and is intended to prevent undue 
harassment of witnesses by repeated re-calls and cross-examinations. The 
delay of one day of making an application to resunsmion prosecution 
witnesses for cross-examination Mras held not sufficient to show in its^ 
that it was made for the purpose of vexation or delay or for defeating the 
ends of justice— Srinath Barui w. Empress, 4 C. W. N. 241. 

The right of the accused party to cross-examine is limited to prosecu- 
tion witnesses alone. If he wishes to avail himself of evidence called by 
a co-accused, he must call him as his own witness : — Queen vs, S^unip 
Chandra Pal, 12 W. R. Cr. 75. One accused can cross-examine a witness 
called by another accused for his defence when the case of the second 
accused is adverse to that of the first : ^Ram Chand Chatterji vs, Hanif 
Sheikh, I. L. R. 21 Cal. 401. 

When a prisoner makes a distinct defence and calls witnesses to prove 

it, instead of dismissing the witnesses on their saying they know nothing 

in his defence, the Judge should put a few questions to them in detail to 

see if there is any truth in the prisoner's statement :— Queen vf. Bhugner 

Palwaii W. R. Cr. f. 
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snd can then cross-examine them r — Shea Prasad Sing' vs. W. J>, Rawlms 
I. L. R. 2S Cal. 544. 

It is illegal on the part of the Court to threaten witnessess with penalties 
of law unless they are evidently giving wilful false evidence or possibly 
refusing to give evidence ; — Queen vs, Hura Govind Sing I. L. R. 14 AIL 
242. The moment a witness conHnences giving^ evidence which is 
inadmissible — e,^, hearsay evidence, he should be stopped by the Court ; — 
Queen vs^, Pitambur Sardar 7 W. R. Cr. 25. and Queen vs. Kali Charan 
Ganguli 7 W. R. Cr. 2. 

It is the duty of the Magistrate to summon witnesses named for the 
defence :— Empress vs. Rajcoomar Sing I. L. R. 3 Cal 573 ; Queen vs:. 
Ehirgaputy, iiW.R.Cr. 55. An accused person is entitled to have 
examined as witness any person named in his tist of witnesses delivered 
to the Magistrate and the Magistrate should enforce the attendance of 
such person ; Queen vs. Ishan Dutt 6 B. L. R. Appi 88. See also Queen 
vs. Prosonno Coomar Moitra 23 W. R. Cr. 56 and Queen vs, Bholanath 
Mukerji 7 B. L. R. 564. A Magistrate having once granted accused 
processes on his witnesses is bound to assist the accused in enforcing 
their attendance by further processes if wanted — Empress vs. Dhononjoy 
Chaudhuri I. L. R. 10 Cal. 331. 

No un^vorable inference can be drawn fromi the fact that a prisoner 
does not offer evidence— Hurry Charan Chakrabutty t/s: Empress I. L. R. 
10 Cal. 140. But if the prosecution does not call witnesses connected 
with the transaction without showing sufficient reason the Court may^ 
properly draw an inference adverse to the prosecution — Empress 7^ 
Dhanoo Kazi 8 1. L. R. Cal. 121 ; Empress v^. Durga I. L. R. 16 
AU.86. 

The following sections 135 to 161 of the Indian Evidence Act 
(I of 1872) should be borne in mind about the mode of examining, 
witnesses. 

135. The order in which witnesses are produced and examined 

shall be regulated by the law and practice for 

Order of production ^, ^. , . , .. 4. • •! j • • 1 

and examination of the time being relatmg to civil and cnmmal 

witnesges. ];M:ocedure respectively, and, in the absence of 

any such law, by the discretion of the Court 
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136. When either party prc^ioses togive OTdenceof any fact 

the Judge may ask the party proposing to give 

Judge todecideasta ^ ^^ \ x. . .u iTl^r^ 

admisBibaity of evi- the evidence, m what manner the all^*ea facti 

^®°^- if proved, would be relevant ; and the Judge 

shall admit the evidence, if he thinks that the ia^ if proved,, would 
be relevant, and not otherwise. 

If the fact pressed to be proved is (»e of which evidence is 
admissible only upon proof of some other fact, sadi last-mei^cmed 
fact must be proved before evidence is given of the fact first men- 
tioned, unless the party undertakes to give proof of such fact> and 
the Court is satisfied with such undertaking. 

If the relevancy of such alleged fact depends upon another alleged 
feet being first proved, the Judge may, in his discretion, either 
permit evidence of the first fact to be given before the second fact is 
proved, or require evidence to be ^ven of the second feet b^ore 
evidence is. given of the first fact. 

lUtusiratum, 

(a) It is pr(^)06ed to prove a statement about a relevant fact by a 
person alleged to be dead, which statement is relevant under s. yz. 

The fact that the person is dead must be proved by the person 
proposing to |M*ove the statement, be^re evidence is given of the 
statement. 

{b) It is proposed to prove, by a copy, the contents of a document stod 
to be lost. 

The fact that the original is lost must be proved by the person pro- 
posing to produce the copy, before the copy is produced. 

{c) A is accused of receiving stolen property knowing it tjo have beai 
stolen. 

It is proposed ta prove that he denied the possession of the property;. 

The relevancy of the denial depends on the identity of the property. 
The Court nxay, in its discretion, either require the property to be identified 
before the denial of the possession is proved, or permit the denial of 
the possession to be proved before the property is identified. 

(d) It IS proposed to prove a fact (A), which is said to have been the 
cause or effect of a fact in issue. There are several intermediate fact§. 
(B, C, and D), which must be shown to exist before the fact (A) can be 



Digitized by VjOOQ IC 



MAGISTRATES* COURT MANUAL. l6r 

regaxded as the cause or effect of the fact in issue. The Court may either 
permit A to be proved before B, C, or D is proved^ or may require proof 
of B, C, and D, before permitting proof of A. 

137. The examination of a witness by the 
ExamtQatian4ii-chief. _^ , »i.»- i_i»i. «,,* 

party who calls him shall be called his 

examination-in-chief. 

The examination of a witness by the adverse- 
Crofis-exanunation. ^ v n 1 n •■ 1 • . . 

party shall be called his cross-examonation. 

The examination of a witness, subsequent to the cross-exaroinal- 
tion, by the party who called him, shall be 
called his re-exammation. 

1 38. Witnesses shall be first examined-in-chief, then (if the adverse 
Order of examination. P^^'y ^o desires) cross-examined, then 

Direction oi re-ex- (if the party calling him so desires) re- 
amination. . . 

examined. 

The examination and cross-examination must relate to relevant 
facts, but the cross-examination need not be confined to the facts 
to which the witness testified on his examination-in-Chief. 

The reexamination shall be. directed to the explanation of matters; 
feferred to in cross-examination ; and, if the matter is, by per- 
mission of the Court, introduced in, re-examination, the adverse party 
may further cross-examine upon that matter. 

Rulings. 

1. It is irregular to allow a witness to be examined on behalf 
of the prosecution after the prisoner had made his defence, when the 
witness is not a witness to contradict any new case set up by the prisoner. 
Where, however, the prisoner had full notice of the evidence which was 
to be given by such witness, and made his defence in allusion to the 
evidence of the witness, the High Court refused to set aside the convic- 
tion, having regard to s. 4391 of the Criminal Procedure Code. — Queen 
w. Sham Kishore Haldar, 13 W. R. 36* [Norman,. Officiating C. J., and 
Bayley, J. March 5, iSyaJ 

2. Where a riot occurred and complaints wesre lodged by both parties,, 
the witnesses for the prosecution were in each case in turn examined-in-^ 
chief, then also in turn cross-examined, and in like manner re-examined 
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and the Court thereupon discharged the accused in one case, and callecl 
upon the accused in the other to go into his defence, ^Af that the pro- 
cedure adopted was improper, and there should be a new trial. Empreaa 
vs. Chandra Nath Sircar (I. L. R., 7 CaL 65 ; 8 C. L. R. 352) followed. 
The provisions of s. 439 of the Criminal Procedure Code in ho way affecta 
the powers of the High Court as a Court of Revision vested in it by the 
High Courts Act— In the Matter of Chakowri Lall, 13 C. L. R. 275. 
[Prinsep, J. August 13, 1883.] 

3. At the trial of a party of Hindus for rioting, the Magistrate, 
instead of examining the witnesses for the proaecution, caused to be pro-^ 
dnced copies of the examination-in chief of the same witnesses which had 
been recorded at a previous trial of a party of Muharomadans who were 
opposed by the Hindus in the sauM riot. These copies vrere read out to 
the witnesses, who were then cross-examined by the prisoners, and no* 
objection to this procedure was taken on the prisoners' behalf. The 
accused were convicted. Held that, although the procedure adopted by 
the Magistrate was irregular, the irregularitv was cured by the provisions 
of s. 537 of the Criminal Procedure Code and of s. 167 dT the Evidence 
Act (I. of 1872), as it was not shown that there had been any failure of 
justice, or that the accused had been substantially prejudiced and as the 
matters elicited in cross-examination were sufficient to sustain the con- 
^ction.^<2uc^>^'S™P>^c^ ^^* Nand Ram, I. L. R.. 9 AIL 609. [Mahmood^ 
J. April 30. 1887.] 

See Noor Bux Kari t^. Empress, i. L. R., 6 CaL 279. 
139. A person summoned to produce a document does not be- 
Crow^xamination of come a witness by the mere fact !bat hepro^ 

SersoQ called to pro- duces it, and cannot be cross-examined, unless 
uoe a document* 

and until he is called as a witness. 

140. Witnesses to character may be cross- 
examined and re-examined. 

141. Any question suggesting the answer which the person 

putting it wishes cm: expects to receive is called 
^ ^" * a leading question. 

142. Leading questions must not, if objected to by the adverse 
When they must not P*"^' ^ asked in an exammation-in-diief; or 

^ **^- in a re-examination, except with the permissicm 

of the Court. 
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The Court shall permit leading questions as to matters which are 
introductory or undisputed, or which have, in its opinion, been 
already sufficiently proved. 

When they may be ^43- Leading questions may be asked in 
•*ked. cross-examination. 

144. Any witness may be asked, whilst under examination, 

whether any contract, grant, or other disposi- 

Evidence as to matters tion of property, as to which he is giving 
in writing. . , . . 

evidence, was not contamed m a document ; 

and if he says that it was, or if he is about to make any statement as 

to the contents of any document, which, in the opinion of the Court, 

ought to be produced, the adverse party may object to such evidence 

being given until such document is produced, or until facts have 

been proved which entitled the party who called the witness to give 

secondary evidence of it 

Explanation, — A witness may give oral evidence of statements 
made by other persons about the contents of documents if such state- 
ments are in themselves relevant facts. 

Illustration. 

The question is, whether A assaulted B. 

C deposes that he heard A say to D, ''B wrote a letter accusing me of 
theft, and I |nll be revenged on him." This statement is relevant, as 
showing A's motive for the assault, and evidence may be given of it, 
though no other evidence is given about the letter. 

145. A witness may be cross-examined as to previous statements 

made by him in writing, or reduced into writ- 
Gro80-ezamination as . ■. , . ^ ^^ • 

to previous statements mg, and relevant to matters m question, 

in writing. without such writing being shown to him, or 

being proved ; but if it is intended to contradict him by the writing,* 
his attention must, before the writing can be proved, be called to 
those parts of it which are to be used for the purpose of contradict- 
ing him. 

* This applies to police-diaries.— See Act X. of 1S82, a 173. 
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Rulings. 

1. Remarks upon the objectionable practice of permitting poUce* 
officers to condact prosecutions in the Sessions Court. A witness, when 
nnder examination-in-chief before the Court of Session, should not have 
his attention directed to his deposition before the Magistrate. He may, 
under s. 23. Act II. of 1855, be cross-examined as to previous statements 
made by him in writing, when his attention may be drawn to the parts 
of the former writing which are to be used for the purpose of contradicting 
him.— Queen vs. Ram Chander Sircar, 13 W. R. 18. [Kemp and Jackson, 
J J. Jan. 29, 1870.1 

2. Although previous statements made h^ witnesses may be used, 
s. 145 of the evidence Act, for the purpose of contradicting statements 
made by them subsequently at the trial of an accused person, they cannot 
if they have been made in the absence of the accused, be treated as 
independent evidence of his guilt or innocence; s. 288 of the Criminal 
Procedure Code will not avail anything for this purpose. Where witnesses 
appeared to have taken an active part in carrying away a person after he 
had been grievously assaulted and was in a helpless condition, and then 
leaving him in a field where he was subsequently found dead, keldihaX 
their evidence was no better than that of accomplices ; at any rate, it 
would be most undafe for the Court to rely upon their evidence, unless 
corroborated in material respects, in convicting the accused. — Alimuddin 
vs. Queen-Empress, I, L. R., 23 Cal. 361. 

146. When a witness is cross-examined, he may, in addition to 
Questions lawful in ^^e questions hereinbefore referrred to, be 

cross-examination. asked any questions which tend— 

(i) to test his veracity ; 

(2) to discover who he is, and what is his position in life ; or 

(3) to shake his credit, by injuring his character, although the 
answer to such questions might tend, directly or indirectly, to crimi- 
nate him, or might expose, or tend directly or indirectly, to expose, 
him to a penalty or forfeiture. 

147. If any such question relates to a matter relevant to the 
When witness to be suit or proceeding, the provisions of section 

compeUed to answer. 132 shall apply thereto. 
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148. If any such question relates to a matter not relevant to the 

suit or proceeding, except in so far as it affects 
Court to decide when , ,. , , . , ... 

question shall be asked, ^^^ Credit of the Witness by injunng his 

and when witness com' character, the Court shall decide whether or 
pelled to answer. ' 

not the witness shall be compelled to answer 

it, and may, if it thinks fit, warn the witness that he is not obliged to 

answer it. In exercising its discretion, the Court shall have regard 

to the following considerations : — 

(i) Such questions are proper if they are of such a nature that the 
truth of the imputation conveyed by them would seriously affect the 
opinion of the Court as to the credibility of the witness on the 
matter to which he testifies : 

(2) Such questions are improper if the imputation which they 
convey relates to matters so remote in time, or of such a character, 
that the truth of the imputation would not affect, or would affect in 
a slight degree, the opinion of the Court as to the credibility of the 
witness on the matter to which he testifies : 

(3) Such questions are improper if there is a great disproportion 
between the importance of the imputation made against the witness's 
character and the importance of his evidence : 

(4) The -Court may, if it sees fit, draw from the witness's refusal 
to answer, the inference that the answer, if given, would be unfiavoiH:- 
able. 

Rulings, 
See Queen vs, Gopal Dass, I, L. R., 3 Mad. 271. 

149. No such question as is referred to in s. 148 ought to be 
Question not to be asked unless the person asking it has reason- 
asked without reason- able grounds for thinking that the imputation 
able grounds. , . , . . „ ^ j j 

which It conveys is well founded. 

Illustrations. 

[a) A barrister is instructed by an attorney or vakil that an import- 
ant witness is a dakait. This is a reasonable ground for asking the 
witness whether he is a dakait. 
24 
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(d) A pleader is informed by a person in Court that an important 
witness is a dakait. The imformant, on being questioned by the pleader 
gives satisfactory reason for his statement. This is a reasonable ground 
for asking the witness whether he is a dakait 

(c) A witness, of whom nothing whatever is known, is asked at ran- 
dom whether he is a dakait. There are here no reasonable grounds for 
the question. 

(//) A witness, of whom nothing whatever is known, being questioned 
as to his mode of life and means of living, gives unsatisfactory answer. 
This may be a reasonable ground for asking him if he is a dakait. 

150. If the Court is of opinion that any such question was 

asked without reasonable grounds, it may, if 
Procedure of Court in .^ , , , , . , , 

case of que-^tion bemg it was asked by any bamster, pleader, vakil, 

^le^ r^^^d^^^ '^^° ^^ attorney, report the circumstances of the 

case to the High Court, or other authority to 

which such barrister, pleader, vakil, or attorney is subject in the 

exercise of his profession. 

151. The Court may forbid any questions or inquiries which it 

regards as indecent or scandalous, although 

Indecent and scandal- such questions or inquiries may have some 
ous questions. , . , . , r 1 ^ 

bearmg on the questions before the Court, 
unless they relate to facts in issue, or to matters necessary to be 
known, in order to determine whether or not the facts in issue 
existed. 

152. The Court shall forbid any question which appears to it to 

be intended to insult or annoy, or which, 
i£lt«°Ji^o?"'*'^'° though proper in itself, appears to the Court 
needlessly offensive in form. 

153- When a witness has been asked, and has answered, 

any question which is relevant to the in- 
Exclusion of evidence . , . - -^ ^ j ^ 1 1 

to contradict answers quiry Only m SO far as It tends to shake 

to questions testing ^is credit by injuring his character, no 
veracity. > ^ c» 

evidence shall be given to contradict him ; 

but if he answers falsely, he may afterwards be charged with giving 

false evidence. 
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Exception i, — If a witness is asked whether he has been pre- 
viously convicted of any crime, and denies it, evidence may be given 
of his previous conviction. 

Exception 2, — If a witness is asked any question tending to 
impeach his impartiality, and answers it by denying the facts suggest- 
ed, he may be contradicted. 

IllustrcUions, 

[a) A claim against an underwriter is resisted on the ground of 
fraud. 

The claimant is asked whether, in a former transaction, he had not 
made a fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 
The evidence is inadmissible. 

(Jb) A witness was asked whether he was not dismissed from a situation 
for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

{c) A ai&rms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. He 
denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact which 
affects his credit but as contradicting the alleged fact that B was seen on 
the day in question in Lahore. 

In each of these cases the witness might, if his denial was false^ be 
charged with giving false evidence. 

{d) A is asked whether his family has not had a blood-feud with the 
family of B, against whom he gives evidence. 

He denies it. He may be contradicted, on the ground that the 
question tends to impeach his impartiality. 

154. The Court may, in its discretion, permit the person who 

calls a witness to put any questions to him 
Question by party to _i. u • 1... 1^ ^ • ... 

his owiLwitnesB. which might be put m cross-exammation by 

the adverse party. 
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Ruiing. 
The mere fitci» that at a SessiooB trial a witness tells a different story 
from that told by him before the Magistrate, docs not necessarily make 
hxfa hostile. The proper inference to be drawn from contradictions 
going to the whole texture of the story is not that the witness is hostile 
to this side or to that, but that the witness is one who ought not to be 
believed unless supported by other satisfactory evidence. — Kalachand 
Sircar vs Queen-Empress, I. L. R., 13 CaL 53. 

155, The credit of a witness may be impeached in the foUow- 
Impeaching credit of i^g ways by the adverse party, or, with the 
a witness. consent of the Court, by the party who calls 

him : — 

(i) By the evidencQ of pesr^ona who testify that they, from their 
knowledge of the witness, believe him to be unworthy of credit : 

(2) By proof that the witness has been bribed, or has accepted* 
the offer of a bribe, or has received any other corrupt inducement,, 
to give his evidence : 

(3) By proof of former statements inconsistent with any part of 
his evidence which is liable to be contradicted : 

(4) When a man is prosecuted for rape or attempt to ravish, it 
may be shown that the prosecutrix was of generally immoral 
character. 

Explanation, — A. witness declaring another witness to be un- 
worthy of credit may not, upon his examination-in-chief, give reasons 
for his belief ; but he may be asked his reasons in cross-examination, 
and the answers which he gives cannot be contradicted, though, 
if they are false, he may afterwards be charged with giving false 
evidence. 

Illustrattans. 

{a) A sues B for the price of goods sold and delivered to B. 
C says that he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that 
he had not delivered the goods to B. 
The evidence is admissible. 

Sees. u,ActXYUl., 1872. ' 



Digitized by VjOOQIC 



magistrates' court manual. 169 

(d) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B the wound 
of which he died. 

Evidence is offered to show that* on a previous occasion, C said that 
the wound was not given by A in his presence. 

The evidence is admissible. 

156. When a witness, whom it is intended to corroborate, gives 

evidence of any relevant fagt, he may be 
Questions tending to .• j . .i_ • . 

corroborate evidence of questioned as to any Other circumstances 

relevant fact, admiss- which he observed at or near to the time or 
iWe. 

place at which such relevant act occurred, if 

the Court is of opinion that such circumstances, if proved, would 

corroborate the testimony of the witness as to the relevant fact 

which he testifies. 

Illustration. 

A, an accomplice, gives an account of a robbery in which he took 
part. He describes serious incidents unconnected with the robbery which 
occurred on his way to and from the place where it was committed. 

Independent evidence of these facts may be given in order to corro- 
borate his evidence as to the robbery itself. 

157. In order to corroborate the testimony of a witness, any 
Former statements of ^o^^er Statement made by such witness relat- 

witness may be proved ix^ to the same fact, at or about the time 

testimony as to same when the fact took place, or before any 

***^- authority legally competent to investigate the 
fact, may be proved. 

158. Whenever any statement, relevant under section 32 or 
What matters may be 33i « proved, all matters may be ptoved, 

proved in connection either in Order to contradict or to corroborate 

with proved statement • . • . , 

relevant under section it, or m order to impeach or confirm the 

^ ^^ ^^' credit of the person by whom it was made, 

which might have been proved if that person had been called 

as a witness, and had denied upon cross-examination the truth 

of the matter suggested. 
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159. A witness may, while under examination, refresh his 
memory by referring to any writing made by 
^ himself at the time of the transaction concern- 

ing which he is questioned, or so soon afterwards that the Court 
considers it likely that the transaction was at that time fresh in his 
memory. 

The witness may also refer to any such writing made by any 
other person, and read by the witness within the time aforesaid, if, 
when he read it, he knew it to be correct. 

Whenever a witness may refresh his memory by reference to any 
When witness may document, he may, with the permission of 
use copy of document the Court, refer to a copy of such document : 
to refresh memory. -r^.,,,^ , .«,. 

Provided the Court be satisfied that there is 

sufficient reason for the non-production of the original. 

An expert may refresh his memory by reference to professional 
treatises. 

Rulings, 

I. In giving evidence a police-officer may refresh his memory by 
referring to documents in which he has, under s. 119 of Act X. of 1872, 
reduced into writing statements of persons examined by him during an 
investigation, but the documents themselves cannot be used as evidence, 
and a Judge should not read such documents to a jury in order to point 
out discrepancies between the evidence and previous statements of the 
witnesses. The evidence of a medical man who has seen, and has made 
2l post-mortem examination of, the corpse of the person touching whose 
death the inquiry is going on, is admissible, firstly, to prove the nature of 
injuries which he observed ; and secondly, as evidence of the opinion of an 
expert as to the manner in which those injuries were inflicted, and as to 
the cause of death. A medical man who has not seen the corpse is only 
in a position to give evidence of his opinion as an expert. The proper 
mode of elicting such evidence is to put to the witness hypothetically 
the &cts which the evidence of the other wtinesses attempts to prove 
and to ask the witness's opinion on those facts. S. 323 of Act X of 1872 
does not in any way preclude the Judge at a Sessions trial from calling 
and examining the medical witness who has been examined before the 
Magistrate, and in every case in which the deposition taken by the 



Digitized by VjOOQIC 



magistrates' court manual. 171 

Magistrate is essentially deficient or requires further elucidation, such 
witness should be called and examined by the Sessions Judge. A medical 
man, in giving evidence, may refresh his memory by referring to a report 
which he has made of his post-mortem examination, but the report itself 
cannot be treated as evidence, and no facts can be taken therefrom, — 
Roghuni Singh vs. Empress, I. L. R., 9 Cal. 455. 

See Reg. vs, Uttamchand Kapurchand, 11 Bom. H. C. R. 120. 
See Queen-Empress vs. Sitaram Vithal, I. L. R., 11 Bom. 657. 
r6o. A witness may also testify to facts mentioned in any such 
Testimony of facta document as is mentioned in s. 159, although 
^ntion^ in.''^8eSion ^^ ^^^ no specific recollection of the facts 
1^^- themselves, if he is sure that the facts were 

correctly recorded in the document. 

Illustration, 

A book-keeper may testify to facts recorded by him in books regularly 
kept in the course of business, if he knows that the books were correctly 
kept, although he has forgotten the particular transactions entered. 

S. 161. Any writing referred to under the provisions of the two 
last sections must be produced, and shown to the adverse party, if 
he requires it ; such party may, if he pleases, cross-examine the 
witness thereon. 

S. 258 Cr. P. C. (i) If in any case under this Chapter in which 
a charge has been framed the Magistrate finds the accused not 
guilty, he shall record an order of acquittal. (2) If in any case the 
Magistrate finds the accused guilty he shall pass sentence upon him 
according to law. 

There is no express provision in the Code for hearing arguments in 
Magistrate's Courts nor of the order of such 
tmt'S Cour'ts!" ^"^^ arguments. S. 340 Cr. P. C. provides that every 
accused has the right to be defended by a 
pleader. As a matter of practice, after the close of evidence of both 
•sides, in Summons cases, the prosecution argues its case first and then 
the defence replies, the prosecution having no right of reply. In 
Warrant cases, if the accused adduce evidence, the defence ficst argues 
its case and then the prosecution replies on the whole case. If the 
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defence does not adduce evidence the prosecution argues first and 
then the defence replies. This practice seems to be based on the pro- 
cedure observed in Sessions cases for which sections 286 to 292 mike 
explicit provision. Under High Court rules framed under S. i r of Act 
XVIII of 1879 defining the functions and duties of mukhtears, there does 
not appear any provision that a mukhtear can address any argumsnt to 
Court. But as a matter of practice mukhtears do address arguments 
in Criminal Courts. As mukhtears are pleaders under s. 4 Cr. P. C, 
they evidently have the right to plead their cause. Under Rule 142 
Chapter I, p. 57, H. C. G. R., vol. I., with the permission of the presiding 
Magistrate any advocate or pleader may address the Court in English 
when any one of the pleaders on the opposite side is acquainted with 
English or whenever the senior of such pleaders or his client consents to 
this being done. 

As regards judgments and sentences see p. 117. Judgments of cases in 
which enhanced sentence is passed under s. 75 I. P. C. should contain 
the date of each previous conviction and the sentence passed as well as 
the particulars of the offence charged : — Para. 92, Chap. I, p. 33, vol. I, 
High Court, General Rules, Cr. 

A prisoner is entitled to be discharged from custody immediately on 
the judgment of acquittal being passed and no formal warrant of release 
is necessary. — Anonymous 5 Mad. App. 2. Form No. 37 should be used 
for warrant of commitment on a sentence of imprisonment or fine passed 
under s. 245 and 258. Warrants of imprisonment should be enterd in 
Register No. VI (Primary). Form No. 38 should be attached to all such 
warrants. In case of fines, fine cheque form No. 27 should be written 
up and the right-hand half sent to the fine-mohurir. If the fine is not 
paid the convicted person should be forwarded to jail to serve out any 
alternative imprisonment awarded in the judgment with a jail warrant in 
form No. 37 and a fine warrant in form No. 47 sent to the Police to 
realize the fine by distress and warrant under s. 386 Cr. P. C. Under 
s. 388 Cr. P. C. the Court can suspend execution of a sentence of imprison- 
ment in default of fine for not more than 15 days on the accused's 
executing a bond with or without sureties, The Bengal Police Code 
requires that in cases of acquittal or discharge of Police A forms the 
Magistrate should enter in the final column of the General Register 
whether the case should be shown as true or false, and if false, whether 
it is false intentionally or by mistake of fact or law. Value of property 
stolen in theft cases should be entered in the Register by the Magistrate. 
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The Bengal Government remarked in Judicial Circular No. 4 J.D. of I5tft 
October 1891 (p. 87 Buckland's Government Circular Volume I) as 
follows :— 

** It is the duty of the Magistrate who tries the case to record briefly 
his remarks, when he disagrees with the finding of the Police, in the 
remarks column in the Trial Register. These remarks should be 
definite— not general. They should not be "inquiry very deficient" of 
such like but should show .precisely on what important poiilt evidence 
was not forthcoming or not sufficient ; they should not be made 
in a fault-finding spirit but by way of instruction from which the 
Police may learn where their error lies and what to avoid in future. 
No. A form should be recorded with an acquittal or discharge without 
specific notice being taken by the Magistrates of the action of the 
Police. 

It may be useful here to summarise the chief points of distinction 
between the terms acquittal, discharge and dismissal and the law relating 
to revival of cases after such orders : 

A case is dismissed under the present law before the accused appears* 

If the accused is summoned in a Summons case 

Bistinction between ^nd after recording his plea, he is released, at 
dismissal, discharge , . , , » „, 

and acquittal. ^^7 stage, he is acquitted. In Warrant cases 

after appearance of the accused, if he is released 
before charge is framed, he is discharged. In Warrant cases triable 
exclusively by the Sessions, an accused may also be discharged after 
charge, if the Magistrate after examining the witnesses for defence 
under s. 213 does not find a case to commit to the Sessions. In other 
cases if an accused is released after charge he is acquitted. In brief, 
a case is dismissed under s. 203 or 204 Cr. P. C. An accused is dis- 
charged under ss. 253, 259, 209, 213, 119 and 494 Cr. P. C. An 
accused is acquitted under ss. 245, 258, 247, 248, 345 and 494 Cr. P. C. 
Acquittal under section 345 may take place before charge is framed. 

An acqittal is a bar to subsequent trial for the same offence under 

s. 403 Cr. P. C. until the order of acquittal is set 

Revival of cases after aside by appeal of Local Government under 
acquittal, discharge ^^^^^t, ^^^, 

and dismissal. s. 417 Cr. P. C. Under s 437 Cr. P C. the 

District Magistrate, Sessions Judge, or the High 
Court can independently order further enquiry in cases dismissed or 
disdiarged. Under the Cr. Pro. Code of 1872 & Act IV Of 1877 sub- 
ordinate Courts could revive proceedings after dismissal or discharge on 

25 
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fresh evidence. S. 437 Cr. P. C, however, does not apply to Presidency 
Magistrates. In the case of Girish Chandra Roy i C. W. N. 370 it waa 
held that under s. 439 (read with 423) and possibly under charter of the 
High Court it was open to the High Court to set aside an order of 
discharge of a Presidency Magistrate and to order a retrial and that 
apparently that was the only mode in wh ich an order of discharge of 
a Presidency Magistrate could be interfered with. The question of 
propriety or impropriety of an order does not arise under s. 35 of the 
Charter Act :— Debi Prasad Shroff I. L. R. 33 Cal. 1285. But in the case of 
Dole Govind Das 5 C. W. N. 168 Maclean, C. J. pointed out that there 
was no provision in the Code which was a bar to a fresh complaint 
being entertained by a Presidency Magistrate upon fresh materials in 
respect of a person who had been discharged. The power of the 
Presidency Magistrate to reopen and re-hear a Warrant case after a 
previous discharge without order from a superior Court was held legal 
in the Full Bench ruling in the case of Dwarikanath Mundle I. L. R., 
28 Cal. 653. The arguments against subordinate Courts re-opening 
cases once dismissed or discharged, without order of further inquiry 
from higher Courts under s. 437 or 439 Cr. P. C. were summarised 
as follow in Mr. Justice Ghosh's dissentient judgment in the above 
case : 

(i) Under ss. 32 and 87 Act IV of 1877 as well as under ss. 147 and 
215 of the Criminal Procedure Code of 1872 (which corresponded to 
ss. 259 and 203 of the present Cr. P. Code) there were express explanations 
to the effect that dismissal of a complaint or discharge of an accused is 
no bar to subsequent proceedings. The omission of these explanations 
in the Cr. Pro. Code of 1882 or of 1898 indicates that the legislature did 
not intend that Magistrates should any longer possess the power to 
revive such cases without authority of the District Magistrate, Sessions 
Judge or the High Court 

(2) Such a power would place the accused inperil of being prosecuted 
several times on the same fact-s. 

(3) Such a power contravenes the law laid down in s. 369 Cr. P. C. 
namely that no Court can alter its own judgment ; that though the word 
judgment is not defined in the Cr. P. Code, an order of dismissal or 
discharge on evidence is a judgment. 

(4) If the original Magistrate can revive proceedings after dismissal 
or discharge independently, the provisions of s. 437 Cr. P. C. would be 
redundant. 
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Mr. Justice Prinsep, however, held (i) that orders of dismissal or 
discharge are not judgments which can be only either of a conviction or 
of an acquittal, (2) that the injustice of several prosecutions on the same 
facts may be set right by superior Courts. 

The Chief Justice observed in the above case that the previous rulings 
of the High Court to the effect that a mofFussil Magistrate cannot re-open 
a case once dismissed or discharged without orders of higher Courts, are 
open to doubt. Subsequently in the Full Bench case Mir Ahwad Hossan 
vs, Mahamad Askari the old rulings Kamal Pal vs. Gaur Adhicari, 
Nilratan Sen vs, Gaur Bhuttacharja, &c., were over-ruled and it was 
decided that in a Warrant case even a muflFsil Magistrate having passed 
an order of discharge is competent to take fresh proceedings and issue 
process against the accused in respect of the same offence. — I. L. R., 
29 Cal. 726. 

Further inquiry includes further consideration of the same materials 
Its well as taking fresh evidence. — Full Bench ruling, Hari Das Sanyal 
vs. Saritulla, I. L. R., 15 Cal. 608, Empress vs. Chotu I. L. R. 19 
All. 52. 

The Court dismissing or discharging or acquitting must have com- 
petent jurisdiction to pass the order of dismissal, discharge or acquittal — 
otherwise the order is no bar to fresh trial ;— /« re Samsuddin I. L. R. 22 
Bom. 711. 

A District Magistrate can under s. 437 Cr. P. C. revise a case which 
he had himself discharged — Bidhu Chandalini'2/j. Moti Sheikh, 7. I. L. R. 
Cal. 102. 

S. 259. When the proceedings have been instituted on com- 
plaint and upon any day fixed for the hearing of the case the 
complainant is absent and the offence may be lawfully compounded, 
the Magistrate may, in his discretion, notwithstanding anything here- 
in-before contained, at any time before the charge has been framed, 
discharge the accused. 

S. 345 Cr. P. C. below shows the offences which may be lawfully 
compounded. 

S. 345. (i) The offences punishable under the sections of the 
Indian Penal Code described in the first two columns of the table 
next following may be compounded by the persons mentioned in the 
third column of the table. 
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Offence. 



Sections of 

Indian Penal Code 

applicable. 



Person by whom offence 
may be compounded. 



Wrongfully restraining or 
confining any person. 



Assault or use of criminal 
forc^. 



Unlawful compulsory 
labour. 



Mischief, when the only 
loss or damage caused 
is loss or damage to a 
private person. 



Criminal trespass 
House-trespass 



Criminal breach of con- 
tract of service. 



Adultery 

Enticing or taking away 
or detaining with a 
criminal intent a married 



Defaination ... 

Printing or engraving 
matter knowing it to be 
defamatory. 

Sale of printed or engraved 
substance containing 
defamatory matter, know- 
ing it to contain such 
matter. 



341, 342 



352, 355, 358 



374 



426, 427 



The person restrained or 
confined. 



The person assaulted or 
to whom criminal force 
is used. 

The person compelled to 
labour. 



The person to whom the 
loss or damage is caused. 



4471 



448 J 
490, 491, 492 

497] 
498J 



500^ 
501 I 



7^ The person in possession 
I of the property trespass- 

\\ ed imnn. 



502 J 



upon. 



The person with whom 
the offender has con- 
tracted. 



The husband of the 
woman. 



The person defamed. 
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Offence. 


Sections of 

Indian Penal Code 

applicable. 


Person by whom offence 
may be compounded. 


Insult intended to provoke 
a breach of the peace. 

Criminal intimidation, 
except when the offence 
is punishable with im- 
prisonment for seven 
years. 


504 
506 


The person insulted. 
The person intimidated. 



(2) The offences of causing hurt and grievous hurt, punishable 
under section 324, section 325, section 325, section 337, or section 
338 of the Indian Penal Code, may, with the permission of 
the Court before which any prosecution for such offence is pend- 
ing, be compounded by the person to whom the hurt has been 
caused. 

(3) When any offence is compoundable under this section, the 
abetment of such offence or an attempt to commit such offence 
(when such attempt is itself an offence) may be compounded in like 
manner. 

(4) When the person who would otherwise be competent to 
compound an offence under this section is a minor, an idiot or a 
lunatic, any person competent to contract on his behalf may com- 
pound such offence. 

(4) When the accused has been committed for trial or when he 
has been convicted and an appeal is pending^ no composition for the 
offence shall be allowed without the leave of the Court to which 
he is committed^ or^ as the case may be^ before which the appeal is to 
be heard, 

(6) The composition of an offence under this section shall have 
the effect of an acquittal of the accused. 

(7) No offence shall be compounded except as provided by this 
section, • 
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First offenders. 

562. In any case in which a person is convicted of thefts theft in a 
Power to Court to re. ^^^^^S^ dishonest misappropriations, cheating, 

lease upon probation of or any other offence under the Indian Penal 
^mteZing%o^^ punish- Code punishable with not more than two year^ 
^nent. imprisonment before any Court, and no previous 

conviction is proved against him, if it appears to the court before whom 
he is so convicted, that, regard being had to the youth, character and 
antecedents of the offender, to the trivial nature of the offence and to 
any extenuating ciraimstances under which the offence was committed, 
it is expedient that the offender be released on probation of good conduct, 
the Court may, instead of sentencing him at once to any punishment, 
direct that he be released on his entering into a bond with or withoat 
sureties and during such period (not exceeding one year) as the Court 
may direct, to appear and receive sentence when called upon, and in the 
meantime to keep the peace and be of good behaviour : 

Provided that, where any first offender is convicted by a Magistrate 
of the third class, or a Magistrate of the second class not specially 
empowered by the Local Government in this behalf, and the Magistrate 
is of opinion that the powers conferred by this section should be exercised, 
he shall record his opinion to that effect and submit the proceedings to 
a Magistrate of the first class or Sub-divisional Magistrate, forward- 
ing the accused to, or taking bail for his appearance before, such 
Magistrate, who shall dispose of the case in manner provided by 
section 380. 

563. (i) If the Court which convicted the offender, or a Court 
Provision in case of which could have dealt with the offender in 

fbT^rvi'^cmiuiL'of ^''P''* ^^ ^^^ original offence, is satisfied that the 
his recognizance. offender has failed to observe any of the condi- 

tions of his recognizance, it may issue a warrant for his apprehension. 

(2) An offender, when apprehended on any such warrant, shall 
be brought forthwith before the Court issuing the warrant, and such 
Court may either remand him in custody until the case is heard 
or admit him to bail with a sufficient surety conditioned on his 
appearing for sentence. Such court may, after hearing the case, 
pass sentence. 
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564. (i) The Courts before directing the release of an offender 

under section ^62, shall be satisfied that the 

Cor^itions as to abode offender or his surety (if any) has a fixed place 
of offender. 

of abode or regular occupation in the place for 

which the Court acts or in which the offender is likely to live during 

the period named for the observance of the conditions, 

(2) Nothing in this section or in sections *^6 2 and ^6 J shall affect 
the provisions of section ji of the Reformatory Schools Act, 1^97' 

565. (\) When any person^ having been convicted of any offence 
Order for notifying Punishable under Chapter XII or Chapter 

address of previously XVII of the Indian Penal Code with imprison- 

convicted offender. . 

m^nt for a term of three years or upwards^ is 

again convicted of any offence punishable under either of those Chapters 
with imprisonment for a term of three years or upwards by a High 
Courts Court of Session, Presidency Magistrate, District Magistrate, 
Subdivisional Magistrate, or any Magistrate of the first class specially 
empowered by the Local Government in this behalf, such Court or 
Magistrate may, if it or he thinks fit, at the time of passing sentence 
of transportation or imprisonment on such person, also order that his 
residence and any change of residence after release be notified, as herein- 
after provided, for a term not exceeding five years from the date of the 
expiration of such sentence, 

(2) If such conviction is set aside on appeal or otherwise, such 
order shall become void. 

(j) The Local Government, with the previous sanction of the 
Governor-General in Council, may make rules to carry out the 
provisions of this section relating to the notification of residence by 
released convicts. 

{4) Any person refusing or neglecting to comply with any rule so 
made shall be punishable as if he had committed an offence under 
section 176 of the Indian Penal Code. 

Government rules under s. 565 Cfr. P. C. for notification of residences 
of released convicts are reproduced in rules 143-47, Chap. I, pp. 58-59 of 
Vol. I. of High Court (Calcutta) General Rules and Circular orders. 
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The record of each case should be distributed into files and papers 

placed in their respective file as they come to 

Arrangement of record hand. At any rate the distribution must be made 
m warrant cases. 

before the record is deposited in the record-room. 

The record of every warrant case tried or inqiured into by a Magistrate 
shall consist of an A, B and an exhibit file. The A file shall consist of 
the following papers :— (i) Title page, (2) Table of contents, (3) Order 
sheet, (4) Papers showing* how proceedings were initiated together with 
any sanction granted under ss. 195, 196 or 197 including petition of com- 
plaint, first information or other report of the Police, cnrder of Magistrate 
under s. 190 (i) (c), and if there has been a Police investigation, the final 
report of the Police under s. 173, (5) Depositions of witnesses for prosecu- 
tion in chronological order (when a witness has been cross-examined 
in a later stage the cross or re-examination shall be attached to the 
original deposition)— depositions of absent witnesses admitted under s. ^^ 
of the Evidence Act or otherwise, (6) Report of the Chemical Examiner 
under s. 510, (7) List of articles proved and exhibited but which cannot be 
attached to the record (^.^. weapons, stolen property), (8) The charge 
sheet with the record thereon that it has been read and explained to the 
accused, (9) Any document connected with the offence charged or in 
respect of which the charge is made, (10) Confession or statement made 
by the accused under s. 164, (11) Examination of the accused under s. 342 
(12) Deposition of witnesses examined for the defence, (13) Judgment, 
finding and sentence, (14) copy of judgment or order of the Appellate or 
re visional Courts, (15) Warrant returned by the jail authorities after 
execution of the sentence, (16) Any petition or other paper bearing on the 
offence charged and material to elucidate or justify the decision. 

File B shall contain :— (i) Title page, (2) Table of contents, and all 
other papers not included in file A, except documents admitted as 
evidence as exhibits. 

The Exhibit file will include :— (i) documents admitted as evidence 
in the trial not included in file A ; (2) documents used to refresh the 
memory of witnesses ; (3) Proceedings under s. 228 and any statement 
of the witnesses recorded by the Magistrate if not made part of the 
Sessions record. 

The sheets in each file should be numbered consecutively and the 

How to mark exhibits. ""™'^" '^"'^ ^ «»'• ^ "^ '^^ T^^e of contents. 

The exhibits proved by the prosecution should 

be marked with arithmetical numbers i, 2,t3, &c. ; those proved by 
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the defence with letters e.g., A, B, C, &c., while material exhibits, as 
stolen property, weapons, &c., are marked with Roman letters e.^., 
I, II, III, &c. When a series of documents of the same nature {eg: 
rent receipts, &c.) — are admitted the whole series shall bear one capital 
letter or number, a small number being added to distinguish each — e.g^,y 

Ai A2, A3, 2i, 22, 23, &C. 

Records of all decided cases shall be forwarded to the District 
Record room by Magistrates, at head-quarters 
of ^^?dl ""^ ^^^"^^ in the course of the next month (the exact date 
being fixed by the District Magistrate for each 
Court so as to ensure that too many records do not reach the record- 
room at the same time) and at Subdivisions in the course of the fourth 
month succeeding the month of decision. A list in the printed form 
(p. 91 Chap. Ill) of all records sent to the record-room shall accompaby 
the record. 

On the judgment or order in any case becoming final, notice shall 
be given to the person by whom any document admitted and used 
as evidence was brought into Court or to his pleader requiring him to 
take it into his keeping within 6 months from the date of notice failing 
which tho document will be destroyed. A copy of the notice shall be put 
up in the Court of trial. 



CHAPTER V. 
Summary Trials. 

S. 260 Or. P. C. (i) Notwithstanding anything contained in 
this Code — 

(a) the District Magistrate, (d) any Magistrate of the first class 
especially empowered in this behalf by the Local Government, and 
(c) any Bench of Magistrates invested with the powers of a Magis- 
trate of the first class and especially empowered in this behalf by 
the Local Government, 

may if he or they think fit try in a summary way all or any of the 
following offences : — 

(a) Offences not punishable with death, transportation or 
imprisonment for a term exceeding 6 months, (d) offences relating to 
26 
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weights and measures under ss. 264, 265 and 266 I. P. C, (c) hurt 
under s. 323 I. P. C, (d) theft under ss. 379, 380 or 381 I. P. C. where 
the value of the property stolen does not exceed Rs. 50, (e) dishonest 
misappropriation of property under s. 403 I. P. C. where the value 
of the property misappropriated does not exceed Rs. 50, (/) receiv- 
ing or retaining stolen property under s. 411 I. P. C. where the value 
of such property does not exceed Rs. 50, (^) assisting in the conceal- 
ment or disposal of stolen property under s. 414 I. P. C. where the 
value of such property does not exceed Rs. 50, (/i) mischief under 
s. 427 1. P. C, (0 house- trespass under s. 448 and oflfences under 
ss. 451, 456, and 457 I. P. C, (y) insult with intent to provoke a 
iMreach of the peace under s. 504 and criminal intimidation under 
s. 506 I. P. C, (k) abetment of any of the foregoing oflfences, {/) an 
attempt to commit any of the foregoing oflfences when such attempt 
is an oflfence, (m) oflfences under s. 20 of the Cattle Trespass Act 
1871 : 

Provided that no case in which a Magistrate exercises the special 
powers conferred by s. 34 shall be tried in a Summary way. 

(2) When in the course of a Summary trial it appears to the 
Magistrate or Bench that the case is one which is of a character 
which renders it undesirable that it should be tried summarily, the 
Magistrate or Bench shall recall any witnesses who may have been 
exambed and proceed to re-hear ^the case in manner provided by 
this Code. 

Powers uuder this Chapter have to be specially given by the Govern- 
ment but the District Magistrate exercises summary powers ^;ir-^a^. 
Under Government Circular Order No. 340A of 23rd May 1894, the 
Sessions Judge should, as a rule, be consulted before a District Magis- 
trate recommends summary powers to a Subordinate Magistrate (p. 24, 
Vol. I, Buckland^s Government Circular, 1902). 

Breaches of contract under s. 2 Act XIII of 1859 are not oflfences and 

cannot be inquired into summarily— Pollard vs 

^^ZJly."^ M«>*«^' '• L- R- 4 Mad. 234. So a person 

travellmg m a train without pass or ticket does 

not commit an oflfence :--Empress vs. Ram Pal I. L. R. 20 All. 95. \yhen 

the accused is charged with oflfences one of which is triable summarily 



Digitized by VjOOQIC 



magistrates' court* manual. 183 

and the other is not, it is not open to a Magistrate to discard the 
latter charge and to try the case summarily — Ramanand Mahlon vs. 
Kailash Mahlon, I. L. R. 11 Cal. 236. It is the nature of the complaint 
which should determine whether a case should be tried summarily. 
Where the acts complained of amount to an offence not triable summarily 
a Magistrate is not competent to hold a summary trial — Beputoola vs, 
Nakur Sheikh 2 C. L. R. 374. When in the petition of complaint it was 
stated that the accused with some 90 or 100 men armed with swords and 
other deadly weapons came upon complainant's land, threatened the 
complainant and cut his paddy in spite of his remonstrances, and the 
Magistrate in examining the complainant recorded merely the fact that 
the complainant stated that his paddy has been cut by the accused and 
thereupon summarily tried the case under ss. 379 and 143 I. P. C. held 
that as the petition of complaint disclosed the commission of a much more 
serious offence and the examination of the complainant did not show that 
such offence had not been committed, the Magistrate had acted without 
jurisdiction in trying the case summarily : — Bishu Sheikh vs. Saber MoUa, 
L L. R. 29 Cal. 409. The mere fact that a complaint enumerates sections 
not triable summarily does not affect the jurisdiction of the Magistrate. 
When the Magistrate ascertains that the facts which are alleged disclose 
only an offence triable summarily he can dispose of such case summarily 
— Golap Pandey vs. Boddam, I. L. R. 16 Cal. 715 ; — Queen vs. Rangamani 
I. L. R. 22 Mad. 459. Summary trials are intended to apply only to 
short and simple cases where little evidence is needed — held that the 
proceedings of a Magistrate thereunder covering more than 130 pages and 
occupying 7 days were an abuse of law. Held also that bona fide claim of 
title deprives a Magistrate of summary jurisdiction : — Iswar Mundle vs. 
Rohim Sheikh, 25 W. R. Cr. 65, and Gamirulla vs. Abdool Sheikh, I. L. R. 
10 Cal. 408. But in the case of Emaman vs. Emperor, I. L. R. 31 Cal. 
983, where the cross-examination of prosecution witnesses occupied 3 days, 
Justices Pratt and Handley declined to interfere with the summary trial of 
a case by the Presidency Magistrate. Chapter XXII (Summary trials) 
does not apply to Presidency Magistrates \yho enjoy larger amenities 
under s. 362 Cr. P. C. and also under Act IV of 1877. 

S. 261 Cr. P. C. The Local Government may confer on any 
Bench of Magistrates invested with the powers of a Magistrate of 
the second or third class power to try summarily all or any of the 
following offences : — (a) offences agaiiKt the Indian Penal Code, 
ss. 277, 278, 279, 285, 286, 289, 290, 292, 293, 294, 323, 334, 341. 
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352, 426 and 447 ; {b) offences against Municipal Acts and the con- 
servancy clauses of the Police Acts which are punishable only with 
fine or with imprisonment for a term not exceeding pne month ; (<r) 
abetment of any of the foregoing offences ; {d) an attempt to commit 
any of the foregoing effences when such attempt is an offence. 

2B 
In para. 6 of Bengal Government Circular No. J. — i of 28th August 

1889, it was provided that "summary powers will almost invariably 
be given to Benches as the procedure to be observed by them can hardly 
be too simple." 

S. 262 Cr. P. C. (i) In trials under this Chapter the procedure 

prescribed for Summons cases shall be fol- 
Procedure in summons , , . , , , 

and warrant cases lowed m summons cases and the procedure 

applicable. prescribed for Warrant cases shall be followed 

in Warrant cases, except as hereinafter mentioned. 

(20) No sentence of imprisonment for a term exceeding three 

months shall be passed in the case of any 

Limit of imprisonment. . ». , ^i.« /-.. ^ 

'^ conviction under this Chapter. 

A sentence of whipping only may be passed in summary cases — Sec. 
414 Cr. P. C. Confiscation {e.g. of Opium) is not one of the sentences 
awardable under summary procedure : — Queen vs. Jadoo Nath Saha, 24 
W. R. Cr. 33 ; but this is opposed to the ruling in Empress vs, Baidyanath 
Dass, 3 Cal. 365. 

Jail-warrants under s. 386 Cr. P. C. are to be issued, addressed to the 
Superintendent of the Jail in form No. 37 in every case of sentence of 
imprisonment. A separate warrant is necessary for each prisoner. P. 37, 
Chap. I, Vol I of H. C. G. R. 

In cases of fine, when the fine is not paid at once and no time is 
granted under s. 358 Cr. P. C. distress warrants in form No. 47 should 
be issued. Fine cheques in form No. 27 should be sent to Magistrates' 
fine Mohurer. 

S. 263 Cr. P. C. In cases in which no appeal lies the Magistrate 

or Bench of Magistrates need not record the 

Record in non-appeal- evidence of the witnesses or frame a formal 
able cases. , ♦ , , . , „ 

charge ; but he or they shall enter m such 

form as the Local Government may direct the following particulars : — 
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(a) the serial number, (d) date of commission of the offence, (c) date 
of the report or complaint ; (d) name of the complainant if any, (e) 
the name, parentage and residence of the accused, (/) the offence 
complained of and the offence (if any) proved and in cases coming 
under clauses (d), (<?), (/) or (g) of sub-section (i), section 260, the 
value of property in respect of which the offence has been committed, 
(g) the plea of the accused and his examination if any, (A) the finding, 
and in the case of a conviction, a brief statement of the reasons there- 
for, (t) the sentence or other final order, and (j) the date on which 
the preceedings terminated. 

The record must be written by the Magistrate himself. He cannot 
depute his clerk for that duty — Subramanya vs. Queen, I. L. R. 6 Mad. 
396, and Empress vs. Janoki Pershad, I. L. R. 8 All. 293. Under s. 364 
(4) Cr. P. C. in summary trials the examination of the accused need not 
be recorded in full. 

Although under s. 263 Cr. P. C. a magistrate is not required to 
record any evidence in non-appealable cases, he should in recording his 
reasons for the conviction state them so that the High Court on revision 
may judge whether there were sufficient materials before him to support 
the conviction. Where they were not so stated, the High Court on 
motion set aside the conviction : — Empress vs. Punjab Sing, I. L. R. 
6 Cal. 579. 

In Emaman vs. the Emperor I. L. R, 31 Cal. 983 under the analogous 
section 370 Cr. P. C. the High Court discussed the procedure to be 
observed in summary cases and ruled that the law does not demand a 
full and complete statement of reasons but only a brief one. 

S. 264 Cr. P. C. (i) In every case tried summarily by a Magis- 
trate or Bench in which an appeal lies, such 

Record in appealable Magistrate or Bench shall, before passing 
cases. , . 

sentence, record a judgment embodymg the 

substance of the evidence and also the particulars mentioned in 

s. 263. (2) Such judgment shall be the only record in cases coming 

within this section. 

Under s. 414 Cr. P. C. " there shall be no appeal by a convicted 
person in any case tried summarily in which a Magistrate empowered 
to act under s. 260 Cr. P. C. passes a sentence of imprisonment not 
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exceeding 3 months only or of fine not exceeding Rs. 200 only or of 
whipping only." 

Magistrates are not bound to record the substance of every separate 
deposition but to state generally what is the substance of witness's 
evidence : — Kristo Dhan Dutt vs. Chairman, Municipal Commissioners, 
25 W. R. Cr. 6. The judgment in appealable cases under s. 264 is to 
contain the particulars mentioned in s. 263 and something more ; — e,g.^ 
the substance of evidence on which the conviction was based. It is not 
to be entered in a register but should be in a separate form so that it may 
be sent up in appeal — ibid. 

In Empress vs, Koran Sing, I. L. R. i All. 680, the High Court held 
that the Sessions Judge should not have quashed a judgment on the 
ground that the substance of evidence was not embodied in the Magis- 
trate's judgment but he should have required the Magistrate to repair the 
defect by recording a judment fiilly embodying the substance of the 
evidence or ordered a retrial. An omission to enter the reasons may be 
remedied at a subsequent time ; — In re Dowlat Sing, 6 C. L. R. 374. 

Under rule 40, Chapter I, pp. 13 and 14, Calcutta H. C. G. R. and 
Circulars, "the District Magistrates should satisfy themselves from time 
to time that the law regarding summary trials is properly observed and 
t|}at Magistrates do not exceed their jurisdiction." 

Under Calcutta H. C. G. R. and Circulars, Para. 14, Chap. Ill, 
p. 83, " no title page, table of contents or order sheet need be prepared 
for summary records." 

S. 265 Cr. P. C. (i) Records made under s. 263 and judgments 

recorded under s. 264 shall be written by the 

Language of record presiding officer, either in English or the 
and judgment , ^ , ^ .^ , ^ 

language of the Court, or, if the Court to 

which such presiding officer is immediately subordinate so directs, in 

such officer's mother-tongue. 

(2) The Local Government may authorize any Bench of Magis- 
trates empowered to try offences summarily to 

Bench may be autho- prepare the aforesaid record or judgment by 
rized to employ clerk. ^ " . ,.,?, 

means of an officer appomted m this behalf 

by the Court to which such Bench is immediately subordinate, and 

the record or judgment so prepared shall be signed by each member 

of such Bench present, taking part in the proceedings. 
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(3) If no such authorisation be given the record prepared by a 
member of the Bench and signed aforesaid shall be the proper 
record. 

(4) If the Bench differ in opinion, any dissentient member may 
write a separate judgment. 

In cases tried summarily the A file should contain only the printed 
summary form under ss. 263 & 264 Cr. P. C. and 
whatever else the Court may record under these 
sections. All other papers connected with the trial should be placed 
in B file. In the absence of express orders A file alone is to be forwarded 
to the court of appeal or revision. No title page, table of contents or 
order sheet need be prepared. 
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PART III. 



CHAPTER I. 

Inquiries. 

Inquiry as defined in s. 4(k) Cr. P. C. " includes every inquiry i other 
than a trial conducted under this Code by a Magistrate or Court." It is 
distinguished from investigation which is conducted by a Police-officer or 
any other person (not being a Magistrate) authorized by a Magistrate. 
Inquiries are held under ss. 107, 108, 109, no, 144, 145, 147, 133, 159, 
202, 206, 476 and 195 Cr. P. C. Any Magistrate can hold an inquiry 
under ss. 202, 159, 476 and 195 Cr. P. C. A Magistrate of the first class or 
second class and third class Magistrate, when specially empowered by 
Government (unless he is a District Magistrate, Presidency Magistrate or 
Subdivisional Magistrate) may hold an inquiry under s. 206 Cr. C. P. 
Any Magistrate of the first class as well as District Magistrate, Subdivi- 
sional Magistrate or Presidency Magistrate of any class, can hold inquiries 
under ss. 107, 109, 145 and 147. A first class Magistrate espacially 
empowered by Government can hold inquiries under ss. 108 and 1 10. 
A first class Magistrate empowered by the District Magistrate or Chief 
Presidency Magistrate can hold inquiries under ss. 108, 144, and 133 
Cr. P. C. 

Proceedings to prevent Breach of the Peace. 

S. 106 Cr. P. C. (i) Whenever any person accused of rioting, 
assault or other oflfence involving a breach of the peace or of abet- 
ting the same or of assembling armed men or taking other unlawful 
measures with the evident intention of committing the same, or any 
person accused of committing criminal intimidation is convicted of 
such offence before a High Court, a Court of Sessions or the Court 
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of a Presidency Magistrate, a District Magistrate, a Subdivisional 
Magistrate or a Magistrate of the first class and such Court is of 
opinion that it is necessary to require such person to execute a bond 
to keep the peace, such Court may, at the time of passing sentence 
on such person, order him to execute a bond for a sum proportionate 
to his means, with or without sureties, for keeping the peace during 
such period, not exceeding three years as it thinks fit to fix. 

(2) If the conviction is set aside on appeal or otherwise, the 
bond so executed shall become void. 

(3) An order under this section may be made by an Appellate 
Court or by the High Court when exercising its powers of revision. 

The words " threatening injury to person and property " which occur- 
red after the words " criminal intimidation" in the Code of 1882 have 
been omitted in the present Code and so the ruling in Empress vs, 
Raghubar I. L. R. 2 All. (F. B.) 351 no longer applies. The clause (3) 
is new and settles the conflicting decisions of the High Courts under 
the older law as to whether this power could be exercised in appeal and 
revision. 

Recognizance on conviction of criminal trespass showing an intention 
of committing breach of peace — upheld — in Queen vs. Gendoo Khan 
7 W. R. 14, and in Ramcharan Mytee's case i C. W. N. 186. But when 
the intention was to have illicit intercourse with complainant's wife, s. 106 
cannot apply : — Subal Chandra Dey vs. Ram Kanai Sanyal, I. L. R. 25 
Cal. 628. A conviction under s. 143 is not necessarily a ground for action 
under s. 106 — Jiblal Gir vs, Jogomohun, I. L. R. 26 Cal. 576 

S. 107 Cr. P. C. (i) Whenever a Presidency Magistrate, District 
Magistrate, Subdivisional Magistrate or a Magistrate of the first class 
is informed that any person is likely to commit a breach of the 
peace or disturb the public tranquillity or to do any wrongful act 
that may probably occasion a breach of peace or disturb the public 
tranquillity, the Magistrate may, in manner hereinafter provided, 
require such person to show cause why he should not be ordered 
to execute a bond with or without sureties, for keeping the peace 
for such period, not exceeding one year, as the Magistrate thinks 
fit to fix. 

(2) Proceedings shall not be taken under this section unless 
either the person informed against or the place where the breach of 
27 
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peace or disturbance is apprehended, is within the ^ocal limits 
of such Magistrate's jurisdiction and no proceedings shall be 
taken before any Magistrate, other than a Chief Presidency Magis* 
trate, or District Magistrate, unless both the person informed 
against and the place where the breach of peace or disturbance 
is apprehended, are within the local limits of the Magistrate's 
jutisdiction. 

(3) When any Magistrate, not empowered to proceed under 
section (i), has reason to believe that any person is likely to commit 
a breach of the peace or disturb the public tranquillity or to do any 
wrongful act that may probably occasion a breach of peace or 
disturb public tranquillity and that such breach of the peace or 
disturbance cannot be prevented otherwise than by detaining such 
person in custody, such Magistrate or Court may, after recording 
his reasons, issue a warrant for his arrest (if he is not already 
in custody or before the Court) and may send him before a Magis- 
trate empowered to deal with the case, together with a copy of 
his reasons. 

(4) A Magistrate before whom a person is sent under this section 
may, in his discretion, detain such person in custody until the comple- 
tion of the inquiry hereinafter prescribed. 

Clause (2) is new and settles the law of jurisdiction against non-- 
residents who could not be proceeded with under the older law. In 
explanation i, to the corresponding section (s. 491 Act X of 1872) of 
the Code of 1872 it was provided that proceedings could be taken:upon 
" any report or other information which appears credible and which the 
Magistrate believes." Thus the High Court was frequentiy called on 
to decide what was and what was not credible information. But the 
wording of the law has been changed since 1882. 

A petition unsupported by deposition on solemn aflfirmation was not 
considered sufficient for action under s. 107 : — 

fo/^^J^hig. ^'''"''^ Chamaroo Malow. Kasi Lala 8 W. R. Cr. 85, 
and Regina vs, Jivangi Limji 6 Bom. Cr. i. 

Conversations out of Court held not sufficient in Empress vs, Babua 

6 All. 132. Omission to prevent rioting is not a good ground to bind 

I. L. R.:down :— Queen vs, Amritlal, 19 W. R. Cr. 32. 
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The report of a Police Officer is credible information—iVr re Brindabaik 
Saha lo W. R. Cr. 41 and Bihari Pattok wr. 

Sufficient ground for Mahommad Hiat Khan 4 B. L, R. 46 (F. R). 
proceeding. -r -r- \ / 

Statement of a complainant on oath held suffi- 
cient in re Tarinikanta Lahiri 8 W. R. Cr. 79 and Queen vs, Krishnendra 
Nath Roy 7 W. R. Cr. 30. The report of a Subordinate Magistrate held 
sufficient in ex parte Nellikel Edatthial Ilti Pungi Achen 2 Mad. 24a and 
Regina vs, Iraka Bin Basapa 8 Bom. Cr. 162. Information for section 
107 must be clear and definite, directly affecting the defendant and 
should disclose tangible facts and details so tbat it may afford notice 
to the defendant of what he is to come prepared to meet — In re Joy 
Prokash Lai I. L R. 6 All. 26. It is not necessary to call witnesses^ 
in support of an information previous to drawing up proceedings : — 
In re Mullik Fakir 11 W. R. Cr. 6. 

A temporary residence suffices for jurisdiction, under section 107 : — 
Syama Charan Chakraburty I. L. R. 24 Cal. 344* 

Jurisdiction of Magis- x^g District Magistrate can transfer a case 
against non-resident defendants after drawing 
up proceeding to any subordinate Magistrate of first class for disposal ; — 
Surja Kanta Roy Chowdhuri vs. Emperor, I. L. R. 51 Cal. &5J. The 
District Magistrate has the power under s. 528 Cr. P. C. to withdraw a 
case under s. 107 : — Debendra Nath Sanyal I. L. R. 8 Cal. 85,1. In Queen 
w. Abdool Qadir I. L. R. 9 All. 452, it has been held "where an order has 
been made under s. 107 requiring more persons. 

Joint trials. ^^^^ ^^^ ^^ show cause, the provisions of s. 23^ 

read with s. 117 are api^icable, subject to such modification as the latter 
section indicates and to such procedure as the exigencies of each, 
individual case render advisable in tfie interest of justice; A joint 
inquiry in the case of such persons is therefore not ipso facto illegal 
and would at the most amount to an irregularity which might or might 
aot be covered by s. 537. Also held, that applying by analogy the 
principle relating to the trial of members Q& opposite parties in a riot 
case, though a Magistrate acts irregularly in taking steps against twa 
opposite factions jointly in a single proceeding, such procedure is not 
ipso facto null and void but only where accused has been prejuxiiced 
by it." When the second oi such parties is bound down, that party 
cannot urge that they have been prejudiced by the procedure for 
the evidence against them is recwded first and they are allowed ait 

opportunity to rebut the prosecution evidence. Butwhen the first party 

is bound down, they may in some casies urge that they have beea^ 
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prejudiced /. e. if they are bound down on the evidence given by 
the second party recorded after examination of first party's witnesses. 
When the Police sends up an independent set of witnesses who are 
examined first and then evidence is recorded for the first party and 
the second party, no such objection can be taken by either party. 
The difficulty in carrying out the suggestion of the High Court lies 
in the fact that separate trials mean examination and cross-examination 
of the same witnesses at least twice on the same fects and that it is 
difiicult to decide when drawing up proceedings which party, if not 
both should be called upon to give security, especially as calling 
upon only one party to show cause gives an undue advantage in the 
popular estimation of the other party. 

Where a dispute, likely to cause a breach of the peace exists, regard- 
ing possession of land, proceedings under s. 145 
Land disputes. andnot under s. 107 should be instituted : In re 

Ekram Sing 3 C. W. N. 296, Bijoy Sing Neogee vs. Empress 3 C. W. N. 
463, Saroda Prasad Sing vs. Emperor 7 C. W. N. 142, Bidhubhusan 
Chatterji vs. Annoda Prasad Kanongui 6 C. W. N. 883. In Dole Govind 
Chaudhuri vs. Dhanu Khan I. L. R. 25 Cal. 559. Banerji and Hill, JJ., set 
aside an order under s. 107 in a case of land dispute on the ground that 
the order had the effect of binding down only one of the parties to the 
dispute, leaving the other party free without any adjudication upcm the 
question as to which of the two parties was in possession. But in Sheo- 
raj Roy vs. Chatter Roy, I. L. R. 32 Cal. 966, it has been held that where 
a dispute relating to possession of land is likely to cause a breach of 
peace, a Magistrate has a discretion to proceed either under s* 107 or 
under s. 144 or 145 Cr. P. C. See also King vs. Bosiruddi Molla 7 C. 
W. N. 746 and Belgul Ram Charluv^. Emperor I. L. R. 26 Mad. 471. 
Peace is best secured by binding down the parties under s. 107 if breach 
of peace is imminent and then deciding on actual possession under s. 145 
Cr. P. C. In re Anund Nath Roy 4 W. R. Cr. 12 and in re Sutherland 9 
B. L. R. 229. In ordinary cases however, s. 145 is quite siifficietit It 
Should be noted that while under s. 107 the Magistrate " may," und^ 
s. 145 the Magistrate " shall " take action. 

S. 107 is meant to prevent the doing of a wrongful act. The Magis- 
trate has no power to prefvcnt a person fron» 

Insuffident ground for doing what he can lawfully do :— Kasi Chandra 
binding down. ^ ' 

Das vs^ Hara Kisore 10 B. L. R. 441. The 

object of binding down is the prevention and not punishment of crime. 

When a chaise of specific offence is under trial, {uroceedings under & 107 
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should not be instituted : in re Umbica Prasad i C. L. R. 268. The 
granting of leases to tenants of lands not in one's possession does not 
constitute a wrongful act — Driver vs. Queen Empress, I. L. R. 25 Cal. 
798. Omission to prevent rioting is not a good ground to bind down : — 
Queen vs. Ororitolal 19 W. R. Cr. 32. A party cannot be bound down 
unless the evidence points to some specific conduct or act on his part 
from which a reasonable or immediate inference can be drawn that he 
is likely to commit a breach of the peace : — Hari Mohan Mallik vs. 
Kalinath Roy, 25 W. R. Cr. 15. There must be a reasonable probability 
and not a bare possibility ; — Queen vs, Abdool Huq, 20 W. R. Cr. 57, and 
Queen vs, Haro Coomari Dasya, 24 W. R. Cr. 10. Overt acts roust be 
proved against each of the defendants. Such an order cannot be 
passed simply on the ground that another is likely to commit a breach 
of the peace ; Empress vs, Abdool Kadir, I. L. R. 9 All. 452. A non- 
resident zemindar cannot be bound down on the ground that his local 
agents are committing acts likely to break the peace — in re Charoo 
Chandra Mullik 10 C. L. R. 430. 

The report of a Police Officer though it justifies issuing of summons 
is not sufficient ground to bound down the de- 

Procedure during fendant. The Magistrate must adjudicate the 
inquiry. 

question whether there is reasonable ground to 

bind down after taking evidence in the presence of the defendant and 
giving him an opportunity to cross-examine witnesses : — Behari Puttok vs^ 
Mahommad Hyat Khan, 4 B. L. R. (F. B.), 46. The report of the In- 
spector followed by his evidence was held not sufficient — in re Rajendra 
Coomar Roy Chowdhuri, 10 W. R. Cr. 55. Orders cannot be passed 
ex parte. — In re Okhil Chandra Biswas i C. L. R. 48. Opportunity 
for cross-examination should be given : — Queen vs, Nusuruddi 2 N. W» 
P. 461, and Nur Mahommad vs, Nilratan Bagdii 18 W. R. Cr. 2. 
A Magistrate is bound to assist both parties in bringing their wit- 
nesses by issuing summons : — Queen vs, Cheyt Sing 22 W. R. Cr^ 70. 
Sufficient time should be given to show cause. Where parties are served 
with summons on the 5 th to show cause on the 9th it was held they had 
not had sufficient time and the order binding down was set aside : — Queen 
w. Cheyt Sing, 22 W. R. Cr. 70. See also Queen vs, Sukur Mamood, 
22 W. R. Cr. 68 ; Queen vs. Ishri Prasad Sing, 20 W. R. Cr. 18 ; Ram 
Bahadoor Sing vs. Tileswar Koer, 22 W. R. Cr. 79. A Magistrate has no 
power to bind down until he is satisfied from evidence about likelihood of 
breach of peace unless there is an admission by the party bound down : — 
Queen v$. Lalbehari Sing, 11 W. R. Cr. 5a Under s. 496 Cr. P. C 
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a Magistrate is bound to release on bail or recognizance any person 
against whom proceedings under s. 107 have been instituted. The only- 
exception is where clauses (3) and (4) apply :-Raghunandan Prasad w. 
Emperor, I. L. R. 32 Cal. 80. Under s. 117(2), inquiries under ss. lo^ 
and 108 are to be conducted in the manner of the trial of summons 
cases and evidence recorded accordingly. Proceedings under s. 107 
are not compoundable. But the proceedings may be struck off if 

Compromise of cases ?"^ '" "° '***°" *° apprehend breach of peace. 
... '" pa*"*- 7 of Bengal Government report on the 

administration of the Police for the year 1901 the foOowing remarks- 
were made on this point :-« Magistrates are reminded of the necessity 
of thoroughly satisfying themselves before striking off proceedings i,» 
such cases, that the cause of dispute no longer exists j a specious 
compromise is often filed in Court merely to give the parties an o,ipor- 
tunity of gomg back to their villages and settling their disputes ia 
another and less peaceful manner." When proceedings are instituted 
on Pohce Report, it is usual and safe to send such petitions of 
compromise to the Police for report whether breacfe of peace was 
apprehended even after such' compromise. 

Bond to keep the peace is taken in form No. 12. The Governor- 
Ministerial notes. ?"^^ '" ^'*"'"^' ^ ""''*'• *• 35 of the Court- 
, , , , . **^« Act remitted the fees chargeable on Security- 
bonds for keepmg the peace or for good behaviour of persons other thaA 
^eexecuUnta vThe executants are to give 8 annas Court-fees on the 
«cogu«ance portion of the bonds-the Smety's portion requires no 
st^K;. '.""Pf-™* for failing to give security for keeping the peace 
Shall be simple, z.^., 23(5). Warrant for commitment for fail u^ t<v 
find secunty for keeping the peace js issued Intom. No. 16. All cases: 

Sst;;X;r ^ --'^^^'^-^- 'V and also i. ^e TriaP 

rnJT^ ^'■^' ^; ^^' ^'^ ^'^^'^^y ^ ^^rict Magistrate- 
may at any Ume for sufficient reasons to be recorded ::> Siting,, 
cance any bond for keeping the peace or for good behaviour 
executed under this Chapter by order of «ny Court i» his dfstrict not 
supenor to his Court. 

or a^'rlllt""', "'"■'?'"*"' "**'*" * °^"""* Magistrate either a.. appellate 
Afterabond to keep the peace ha, beenex^uted. he may.for saffici^ 
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t«a8on8, hold that it is no longer necessary and cancel it, but he has no 
power to declare that it was never necessary : — Barka Chandra Roy vs, 
Jonmejoy Dutt I. L. R. 32 Cal 948. 



CHAPTER II. 

Security for good Behaviour. 

S. 108, Cr. P. C. Whenever a Chief Presidency Magistrate or 
District Magistrate or a Presidency Magistrate or Magistrate of the 
first class especially empowered by the Local Government in this 
behalf, has information that there is within the limits of his jurisdic- 
tion any person who, within or without such limits, either orally or 
in writing disseminates or attempts to disseminate or in anywise 
abets the dissemination of (a) any seditious matter that is to say, 
any matter the publication of which is punishable under s. 1 24A, 
I. P. C^ (d) any matter the publication of which is punishable under 
5. 1 53 A, I. P. C, or (c) any matter condemning a Judge which 
amounts to criminal intimidation or defamation under the Indian 
Penal Code, such Magistrate may (in manner hereinafter provided) 
require such person to show cause, why he should not be ordered 
to execute a bond, with or without sureties, for his good behaviour 
for such period, not exceeding one year, as the Magistrate thinks 
fit to fix. 

No proceedings shall be taken under this section against the 
editor, proprietor, printer or publisher of any publication registered 
under or printed or published in conformity with the rules laid down 
in the Press and Registration of Books Act, 1867, except by the 
order or under the authority of the Govemor-General-in-Council or 
the Local Government or some officer empowered by the Governor- 
General-in-Councel in this behalf. 
This section is new. 

S. 109 Cr. P. C. Whenever a Presidency Magistrate, or District 
Magistrate, Subdivisional Magistrate or a Magistrate of the first class, 
receives information— ^(a) that any person is taking precautions to 
conceal his presence within the local limits of such Magistrate's 
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jurisdiction and that there is reason to believe that such person i» 
taking such precautions with a view to commit any offence or {b) that 
there is within such limits a person who has no ostensible means of 
subsistence or who cannot give a satisfactory account of himself, such 
Magistrate may, in manner hereinafter provided, require such person 
to show cause why he should not be ordered to execute a bond, 
with sureties, for his good behaviour for such period, not exceeding 
one year, as the Magistrate thinks fit to fix. 

In the Code of 1882 the period was 6 months. Separate proceeding 
should be taken against each defendant unless it is clear that there 
was such a connection between them as indicates the necessity of a 
counter course : — Empress vs, Nathu, I. L. R. 6 All. 214, Empress vs. 
Abdool Kader, I. L. R. 9 All. 452. See also s. 119(4). 

S. iioCr. P. C. Whenever a Presidency Magistrate, District 
Magistrate or Subdivisional Magistrate or a Magistrate of the first 
class especially empowered in this behalf by the Local Government, 
receives information that any person within the limits 'of hia 
jurisdiction — 

(a) is by habit a robber, housebreaker or thief, or {b) is by habit a 
receiver of stolen property, knowing the same to have been stolen, or 
if) habitually protects or harbours thieves or aids in the concealment 
or disposal of stolen property, or {d) habitually commits mischief, 
extortion, or cheating or counterfeiting coin, currency notes or stamps 
or attempts so to do, or {e) habitually commits or attempts to commit 
or abets the commission of offences involving a breach of the peace, 
or (/) is so desperate and dangerous as to render his being at large 
without security hazardous to the community, such Magistrate may, 
in manner hereinafter provided, require such person to show cause 
why he should not be ordered to execute a bond, with sureties, for 
his good behaviour for such period, not exceeding three years, as 
the Magistrate thinks fit to fix. 

The nature of the information should be the same as* those discussed under 

s. 107. Generally such proceedings are drawn up on 

Precautions against oppres- Police reports and occasionally on direct complaints in 
sion of the innocent. *" ' . 

which case the complainant's statements havej to be 

recorded on oath or affirmation. Undar rules of Bengal Police Code, Police 

reports for action under s. no have to be tested by Inspectors and sanctioned 
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bj Dktriot Superintendents, to obviate oppression of innocent persons by village 
cliques and corrupt Police Officers. In para. 9 of the 
Local tria s. Bengal Government resolution on the report of the 

administration <^ Police for 1901 the following observations occur bearing on this 
point. " The Lieutenant-Governor wishes to lay emphatic stress on the danger 
of abuse by the Local Police Officers of the power conferred on them by law under 
this section, if not controlled with the greatest care, especially in the direction o£ 
local trials. When crime is at all prevalent in his jurisdiction the expedient of 
getting shut up, as far as possible, every one to whom the least suspicion attaches 
is one that readily suggests itself to an idle or unscrupulous officer, though the 
process is one that must obviously entail a good deal of innocent suffering. It 
is easy for the Police to procure half a dozen witnesses who will go to Court and 
swear that ooae of their neighbours is a bad character and fit to be bound down 
and it is often by a visit to the village of the accused that the Magistrate can 
satisfy himself as to the necessity or otherwise of the proceedings." In page 91 
of the Report of the Police Commission of 1902-03, the Commission observe : — 
** the provisions of these preventive sections are most useful and important. * * 
But they require to be worked out with caution to prevent their being made 
an engine of oppression ; the most effectual manner of securing this is to have all 
inquiries into complaints of bad livelihood held in the village of the accused. 
* * If the Magistrate * * is unable to proceed to the spot at once, he should 
treat the information as confidential and take no action on it until he is in a 
position to hold a. local inquiry." Mr. Munroe's evidence quoted with approval 
in the above report indicates the following advantages to be gained by local 
trials : " The man is undoubtedly tried by a jjary of his countr3rmen, the Magis- 
trate's order being merely the channel through which the verdict of the jury is 
given effect to * * There is no harassment or manipulation of witnesses possible. 
The accused can point out the field, if he says he lives by cultivation ; he can 
produce his employer, if he says he is a day-labourer. If the case is false, got 
up through local factious feeling, this fact is sure to appear at an early stage of 
the proceeding." But local trials generally deprive the accused of the advantage 
of being defended by a pleader because pleaders generally demand large fees to 
leave the head-quarters and none but rich defendants can afford to pay such fees. 
The procedure is like that of warrant cases but no charge is to be firamed 

s. 117(2). Inquiries under s. no cannot be trwisferred 
ceSl?^** regarding pro- under s. 526 Cr. P. C— Gudar Sing I. L. R. 19 AH; 

291. Furdier inquiry cannot be ordered under s. 437 
Cr. P. C. whMi a man has been discharged in a bad livelihood case but fresh 
proceedings may be instituted on a firesh information : — Queen vs. Imam Mundle 
L L. R. 27 Cal. 662. The District Magistrate has no power to order a further 
mquiry in a case under s. no ; — Doyanath Talukdar vs. Emperor I. L. R. 33 
Cai 8. A SessicKis Judge is not competent under s. 123 to ramand a case for fiutlwr 

28 
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lAqairy. Such evidenee as he may require, he most take himself— Jhojha Sing vs. 
Queen I. L. R. 24 Cal. 155. In th^ case of Kitabdi (s.c) I. L. R. 27 CaL 993 
it was held that a Magistrate has no jurisdiction to require security under s. no 
from persons who do not resids within the local limits of his jurisdiction, but under 
the present law the Magistrate has ji^risdiction when the person " is within the 
local limits of his jurisdiction." An appeal lies under s. 406 to District Magis- 
trate from an order of a subordinate Magistrate. There is no appeal from an 
order passsed by the District Magistrate himself or an order confirmed by the 
Sessions Judge under s. 123. When a Magistrate has framed a proceeding 
under s. no on a Police report for action under s. 107, coupling his own 
knowledge of the antecedents of the accused to the hicts disclosed in the 
Police report, held that on the principle enunciated in $. 191 Cr. P. C. the 
Magbtrate cannot hold the inquiry under s. i lO^Alimuddin Howladar 9x. 
Emperor I. L. R. 29 Cal. 392. 

Burkandazes of Zemindars who are proved to have committed certain acts of 
extortion under orders of the zemindar or his agent as his servants cannot be bound 
down under s. no Cr. P. C. as habitually committing extortion for they did not 
commit the extortions as individual members of community and because they 
would not commit such acts if dischaged by the zemindars : — Hari Telang and 2 
others vs. the Empress, IV C. W. N. 531. 

Clause (6) is new. Evidence of general repute is not admissible as proof under 
clause (6) : — Kalai Haldar vs. Emperor, I. L. R. 29 CaL 

General repute. ^^^ ^^ ^^ ^^^^ ^^^ defendant is a habitual offender 

may be proved by evidence of general repute under s. 117(3). The existence of 
rumours that a man has committed extortion and keeps badnmshes is not evidence 
of general repute: — Rai Iswari Prosad vs. Queen I. L. R. 23 Cal. 621. The reput- 
ation which the person in found to have means the reputation of that person in 
the neighbourhood in which he resides : — Kitabdi vs. Queen I. L. R. 27 Cal. 993. 
Although when witnesses are examined as to general character their testimony 
is not of much value as to the habits of a suspected person, unless they can, 
in support of their opinion, adduce instances of the misconduct imputed, when 
the question is only of repute, the evidence of witnesses, if reliable, is not without 
value, though they may not be able to connect the suspected person with the 
actual commission of the crime : — in re Pedda Siva Reddi I. L. R. 3 Mad. 238. 
When as good witnesses come forward to state that a man*s reputation is good 
as those who state the contrary, unless there is something to corroborate the 
witnesses against him, it cannot be said that the man's general repute is bad : 
— Ajmal Sahab, 33 Punjab Rec. 1894. p. 4. In the case of Masti Khan vs. 
Empress (Punjab records of 1897 Cr. Judgment Jlo. 2) it was held that ** when 
security is taken from a man under s. noon evidence of general repute only 
that repute should be proved to be universal and there should be no doubt 
about it." The importation of the word " universal " in the above ruling in place 
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of the word " general " in the Code has been thought to be of doubtful validity. 
(See p. 90, Report of the Police Commission, 1902-03). 

Proof of previous conviction is relevant as evidence of bad character — explana- 
tion 2, s. 54 of the Evidence Act. The mere fact that 
Previous conviction. a person has been previously convicted of offences 

against property does not justify proceeding under s. mo unfess* there be additional 
evidence that the person has done some act or resumed avocations indicating an 
intention to return to his former course irf'life :--i>» re Haidar Ali I. L. R. 12 €afw 
520, and Raju Balad Hossen, I. L. R. 10 Bom. 174. See also in re Jaswant Sing 
6 W. R. Cr. 18. In Janabali vs. Emperor, I. L. R. 31 Cal. 783, in which the peti- 
tioner was bound down, 15 months after his return from jail, under s. 110, on 
evidence of general repute only and np which there were iS witnesses in favour 
of the accused against 31 for the prosecution, the High Court held that 15 
months was not a sufficient locus penitential. The object of enabling a Magistrate 
to take security for good behaviour iis for the prevention and not punishment of 
oftences— rHari Telang vs. Queen 27 CaJ. 787. 

The words " offences involving a breach of tJie peace "ins. no clause (e) 
mean offences in which breach of the peace is an ingredient and not offences 
provoking or likely to lead to a breach of the peace — such as seducing women or 
behaving indecently or immodestly towards them :^Arun Samanta vs. £mperor» 
I. L. R. 30 Cal. 300. 

InKasi Sundar Roy vs. Emperor, I. L. R. 31 Cal. 419 it was held "where 
under the orders and with the connivance of the zemindar various acts of oppres- 
sion are committed, such conduct of the zemindar would bring him^thin scope 
of s. iio(e) Cr. P. C." Held also * in tfae same case that for the purposes 
of s. 1 10 a Magistrate has a jurisdiction to try a person, who ha» a residential 
home and frequently resides for purposes of business within local limits of the 
Magistrate's jurisdiction, provided the acts of oppression — subject matter of the 
charge — are 'committed while he so resides. The term accused in s. 34a Cr. P. C. 
applies to a person to be bound down under s. 123 ; — so the defendant in such 
cases has the right to be beard by his pleader — Nakhilal Jha vs. Queen, 
I. L., R. 27 Cal. 656. The accused should be given an opportunity of entering^ 
into his defence — Queen vs, Iswar Chandra Sur I.. L. R. 11 Cal. 13. 

Section 122 has been altered in the Code of 1898 and it now empowers Magis- 
trates to reject sureties both for keeping the peace and 

Nature of sureties and their for good behaviour for reasons recorded. In page oo of 
rejection. 

their Report the Police Commission of 1902^05 observe 

*< it would be disastrous to say that a Magistrate should be bound to accept any 

surety offered, even, for example, a member of the same criminal tribe or gang» 

S. 112 provides that the number, character and ckus of sureties may be laid down 

in the order passed under that section." But the conditions laid down in that 

order cannot be modified afterwards : Jhojha Sing vs. Queen,. I. L« R..24 Cal. 155. 
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The power of the Magistrate to hnpose qualificatioDs aboil smeties was leoogpia- 
ed by the High Court in Empress vs. Rohim Bux, I. L. R. 20 All. ao^ 
On a requisition from the High Court a Magistrate is bound to state 
the grounds on which he fixed the amount of surety: — ^Empress vs, Didar 
Sarcar I. L. R. 2 Cal. 384. In Abinash Malakar vs. Empress, 4 C. W. N. 797^ 
it was held that a Magistrate cannot refose a surety on the ground that he 
lives at a distance. But in Empress vs, Rohim Bux I. L. R. 20 AIL 2061,. 
it was observed that "it is reasonable to expect and require that the sureties to be 
tendered should not be sureties from such distance as would make it unlikely 
that they would exercise any control over the accused." TTie High Court has^ 
power to interfere when the amount of security is excessive : Queen m, Rama^ 
I. L. R. 16 Bom. 372. The amount of surety shoidd be such as to- afford a 
person a fair chance of complying with the order so as not to make the alternative 
(rf* imprisonment unavoidable : — Empress vs, Didar Sarcar, L L. R. 2 CaL 384^ 
When a security has been once accepted the Magistrate has no power subsequently 
to cancel the bond though he might be of opinion that the surety is an unfit 
person ; — Empress vs. Ram Lai Acharja, i C. W. N. 394. Securely of Rs. 20v000 
in four sureties of Rs. 5,000 each was held unreasonable in re. Ambica Prasad^ 
{ C. L. R. 268, and in re Jogot Chakrabutty I. L. R. 2 Cal. 1 10. In the case of 
Kalachand Das (s. c.) I. L. R. 5 Cal. 14, where each of seven accused persons 
was ordered to find tWo securities in Rs. 500 each, Pontifex J. remarked : — 
with respect to the sureties the order is prohibitive. For it is scarcely likely 
that 14 sureties in Rs. 500 each would be forthcoming in a place like BhoakaHy. 
My own experience in Calcutta has shown me that respectable people lit 
Calcutta, who have to provide sureties upon grants of letters of administratioi^ 
have to pay heavy sums for the sureties ; and I can only suppose that it would 
ht greatly more expensive for reputed hudmaskes to provide sureties. So it 
Gomes to this that the requirement of two sureties of Rs. 500 each from eacb 
defendant will, in eflfect, be inflicting a heavy fine upon them in a case of 
only suspicion and reputation." A second security cannot be demanded after 
the expiry of the first conviction except on some new proof of bad livelihood 
or that the person is not capable of following an honest calling : — in re Jaswant 
Sing 6 W. R. Cr. 18 and Mahammad Abdool Bari vs. Empress 4 C. W. N. 121. 
When a Suddi visional Magistrate accepted surety bonds in a case under s. 1 10 in 
his file the District Magistrate has no juiiisdiction to cancel the bonds under s. 125 
on a Police report that the sureties were unfit — ^PandKX> Gaat vs. Emperor^ I. L. R. 
29 Cal. 455. 

Bonds for good behaviour are taken in form No. i^ The executant is to 

attach a Court-fee stamp of 8 annas on his portion of 

^° the bond but the sureties are exempted as G. G. ia 

Council has remitted sudi Court-fees under s. 35 Act VII of 187a Warrant to 

discharge a person im^osonedior fiulure to give ^toonty isinracdiniana liiQ. m^ 
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Cash cannot be tsdcen m lieu of bond for good behaviour — s. 515 Or. P. C and 
Empress vs, Kalachand Das I. L. R. 6 Cal. 14. Each case should he entered in 
Register No. IV as well as in the Court's Trial Register (if kept. > 

For forfeiture of 'a bond on conviction of the principal a Magistrate is to issue 
notice on the surety to show cause under s. 514 Cr. P. C. It is for the surety 
to show what cause he can. It is not incumbent on the Magistrate to re-summon 
the witnesses on whose evidence the principal was convicted and thus practically^ 
retry the case. 

S. Ill Cr. P. C The provisions of sectioas 109 and no do not 
apply to European British subjects in cases where they may be dealt 
with under the European Vagrancy Act 1&74. 

Fron* the above it would follow by implication that s. 107 is applicable 
to European British subjects. In page 481 of Messrs. Agnew and 
Henderson's (6th edition) Criminal Procedure Code is reproduced an 
opinion (rf the Advocate General, Bengal, to the effect that the word 
charge in section 443 Cr. P. C is comprehensive enough to include aa 
inquiry under s. 107 Cr. P. C, in which a Magistrate can send a defendant 
to jail under s. 123 Cr. P. C and hence European British Subjects 
cannot be dealt with under s. 107 by native magistra|fes. 

S. iizCr. P. C When a Magistrate acting under ss. 107, io8|. 
109 or no deems it necessary to require any person to show cause 
under such section, he shall make an order in writing, setting forth 
the substance of the information received, the amount of the bond 
to be executed, the term for which it is to be in force and the 
number, character and class of sureties (if any) required. 

Sample proceedings under ss. 107 and 1 10 are given in the appendix- 
If the proceedings are drawn up on the Police report or written complaints 
which disclose the details showing the nature of the breach of peace 
apprehended, a reference only to those papers in thi5 proceeding is 
sufficient. 

S. 113 Cr. P. C If the person in respect of whom such order 
is made is present in Court, it shall be read over to him, or, if he so 
desires, the substance thereof shall be explained to him. 

S. 114 Cr. P. C If such person is not present in Court, the 
Magistrate shall issue a summons requiring him to appear or when 
woh person is in custody,^ a warrant directing the officer in whose 
custody he is to bring him before the Court : 
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Provided that whenever it appears to such Magistrate upon the 
report of a Police Officer or upon other information (the substance 
of which report or information shall be recorded by the Magistrate) 
that there is reason to fear the commission of a breach of the peace, 
and that such breach of the peace cannot be prevented otherwise 
than by the immediate arrest of such person, the Magistrate may at 
any time issue a warrant for his arrest. 

S. 115 Cr. P. C. Every summons or warrant issued under s. 114 
shall be accompanied by a copy of the order made under s. 1 12 and 
such copy shall be delivered by the officer serving or executing such 
summons or warrant to the person served with, or arrested under, 
the same. 

S. 116 Cr. P. C. The Magistrate may, if he sees sufficient cause, 
dispense with the personal attendance of any person called upon to 
show cause why he should not be ordered to execute a bond for 
keeping the peace and may permit him to appear by pleader. 

Where a person lives at a distance and there is no special circum- 
stances requiring his personal attendance necessary, he should be allowed 
to appear by pleader. In re Dinonath Mullick, 12 Cal. 133. 

Cr. p. C. 117. (i) When an order under section 112 has been 
read or explained under section 1 13 to a person 
Inquiry as to truth of present in Court, or when any person appears 
informauon. ^^ .^ brought by a Magistrate in compliance 

with, or in execution of, a summons or warrant issued under section 
114, the Magistrate shall proceed to inquire into truth of the 
information uiTon which action has been taken, and to take such 
further evidence as may appear necessary 

(2) Such inquiry shall be made, as nearly as may be practicable 
where the order requires security for keeping the peace, in the 
manner hereinafter prescribed for conducting trials and recording 
evidence in summons-cases ; and, where the order requires security 
forg9od behaviour, in the manner hereinafter prescribed for co»- 
ducting trials and recording evidence in warrant-cases, except that 
no charge need be framed. 
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(3) For the purposes of this section the fact that a person is an 
habitual offender may be proved by evidence of general repute ot 
otherwise. 

(4) Where two or more persons have been associated together in 
the matter under inquiry^ they may be dealt %vith in the same or 
separate inquiries as the Magistrate shall think just. 

Where all the acts alleged against certain persons were found to have 
been done by them for the benefit of their common master--z/«>. with a 
view to extort Kabuliats at enhanced rates from his tenants held that 
although each of the acts was not done by all of them together, yet they 
were associated together within the meaning of s. 117(4) so as to justify 
joint inquiry— Srikanta Nath Saha w. Emperor IX C. W. N. 898. 

Bumours as to charaoter : Floating rumours that a man is of bad 

character is not evidence of general repute under s. 117 of the Cr. P. C. 

But if the neighbours of the accused hold a strong and sustained belief 

that a particular man is not a man of good character or that a man has 

done particular acts or has characteristics of a certain kind, these rumours 

are in themselves evidence under s. 117 ofthis*Code; In re Ishri 

Pershad2^ Cal. 621. 

S. 118. Cr. P. C. (i) If, upon such inquiry, it is proved that it is 

^ , necessary for keeping the peace or maintain- 

Order to give security. . , , , . • i_ , 

mg good behaviour, as the case may be, that 

the person in respect of whom the inquiry is made should execute 

a bond, with or without sureties, the Magistrate shall make an order 

accordingly : 

Provided : — 

Firsts that no person shall be ordered to give security of a nature 
different from, or of an amount larger than, or for a period longer 
than, that specified in the order made under section 112. 

Secondly^ that the amount of every bond shall be fixed with 
due regard to the circumstances of the case and shall not be 
excessive : 

Thirdly^ that, when the person in respect of whom the inquiry is 
made is a minor, the bond shall be executed only by his suretie^. 

The security shall not be excessive : In fixing the amount of 
security, a Magistrate should consider the station of life of the person 
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concerned and should not go beyond a sum for which there is a:^r 
probability of his being able to find security ; 4 Mad. XVI, App, Pro. 
Appl. 26, 1869. See also weir, 412. In re Dedar Bukhsh 2 Cal. 384. 
Raja Valad Hossein Khan, 10 Bom. 174. The High Court may interfere 
if the amount of security be unreasonable and excessive ; Juggut 
Chundra Chuckerbutty 9 Cal. 1 10. Appeal See s. 406 infra No. 
appeal lies if the case has been referred to the Sessions Jude under s. 125 
infra see Chand Khan 9 CaL 878. Jahand. 23. CaL 249. 

S. 119. Cr. P. C. If, on an inquiry under section 117, it is not 

proved that it is necessary for keeping the 

Discharge of person peace Of maintaining good behaviour, as the 
informed agaiiuft. , , , 

case may be, that the person m respect of 

whom the inquiry is made, should execute a bond the Magistrate 

shall make an entry on the record to that effect, and, if such person 

is in custody only for the purposes of the inquiry, shall release him, 

or, if such person is not in custody, shall discharge him. 

If on inquiry it is found that there is not sufficient ground for the issue 
xA the summons, th9 Magistrate cannot proceed to adjudicate upon an 
entirely different ground that the person called upon to show cause 
would eommit a breach of the peace ; Ram Kissore Acharjee Chowdhury 
31 W. R. 6. 

C. — Proceedings in all cases subsequent to Order to furnish 

Security. 

120. (i) If any person in respect of whom an order requirii^ 

security is made imder section 106 or section 
Commencement of pe- _ . , . , , . , 

fiodfor which secnrity. i^S, IS, at the time such Order is made, 

is required. sentenced to, or undergoing a sentence of 

imprisonment, the period for which such security is required shall 
commence on the expiration of such sentence. 

(2) In other cases such period shall commence on the date of 
such order unless Magistrate^ for sufficient reason^ fixes later date. 

121. The bond to be executed by any such person shall bind 

him to keep the peace or to be of good be- 
haviour, as the case may be, and in the latter 
case the cooamissioa or aOempt to commit, or the abetment ef. 
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any offence punishable with imprisonment, wherever it may be com- 
mitted, is a breach of the bond. 

Any offence : This does not signify the commission of such offenc 
as theft, the offence contemplated is one connected with the breach of 
the peace. Haran Chundra Roy, 18 W. R. 63. See also Zearaddin 
Howaldar, 19 W. R. 48. 

S. 12 a. Cr. P. C. A Magistrate may refuse to accept any 

surety offered under this Chapter, on the 
^Power to reject sure- g^^^^^ ^y^^ ^^^ ^^^^^^ ^^ y^^ recorded 

by the Magistrate, such surety is an unfit 
person. 

May refuse .' The ground must be valid and reasonable ; In re 
Narain Soobader, 22 W. R. 37. A Magistrate cannot cancel a surety after 
having accepted the surety bond though he may think that the surety is 
an unfit person. Ram Lall Acharjee, i C. W. N. 394. 

S. 123. Cr. P. C. (i) If any person ordered to give security 

under section 106 or section 118 does not 

Imprisonment in de- give such security on or before the date on 
feult of security. , . , , • , ^ ... . . 

which the period, for which security is to 

be given, commences, he shall, except in the case hereinafter 

mentioned, be committed to prison, or, if he is already in prison be 

detained in prison until such period expires or until within such 

period he gives the security to the Court or Magistrate who made 

the order requiring it. 

(2) When such person has been ordered by a Magistrate to give 

security for a period exceeding one year, such 
Proceedings when to t., . ^ ^ , „ .^ , , 

be laid before High Magistrate shall, if such person does not give 

Court or Court of such security as aforesaid, issue a warrant 
Sessions. ' ^ 

directmg him to be detained in prison pending 

the orders of the Sessions Judge or, if such Magistrate is a Presi- 
dency Magistrate, pending the orders of the High Court ; and the 
proceedings shall be laid, as soon as conveniently may be, before 
Such Court. 

(3) Such Court, after examining such proceedings and requir- 
ing from the Magistrate any further information or evidence 

29 
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which it thinks necessary, may pass si)ch order on the case as 
it thinks fit : 

Provided that the period (if any) for which any person 
is imprisoned for failure to give security, shall not exceed three 
years. 

(4) If the security is tendered to the officer in charge of the jail, 
he shall forthwith refer the matter to the Court or Magistrate 
who made the order, and shall await the orders of such Court or 
Magistrate. 

(5) Imprisonment for failure to give security for keeping the 
Kind of imprisonment, peace shall be simple. 

(6) Imprisonment for failure to give security for good behaviour 
may be rigorous or simple as the Court or Magistrate in each case 
directs. 

An order merely directing the accused to be imprisoned till he gives 
seciirity is bad ; a definite period for such imprisonment, not exceeding one 
year, should be stated in the order. Mailamdi Fakir 8 Cal, 644. No appeal 
liee from the order of a Sessions Court fixing the time of imprisonment for 
refusing to furnish security. In re Roghoo DonUt 24 W. R. 12. Such 
order : The Sessions Judge is not competent to remand a case for further 
inquiry. If he requires further evidence, he must take it himself. No con- 
ditions and limitations can be imposed upon persons ordered to give security 
under s. n8 of the Code. Jhoja Singh, 24 Cal. 155. If the Sessions Court 
refuses to confirm the proceedings of a DistricI Magistrate he cannot himself 
refer the case to the High Court, but he may ask the Public Prosecutor to 
move the High Court. Jahandi 23 Cal. 249. No appeal lies against an order 
passed by a District Magistrate under this section. Chand Khan 9 Cal. 878. 
If the security is given no reference to the Sessions Judge Is necessary — In re 
Rai Isri Prasad I. L. B. 23 Cal. 621. 

S. 124. Cr. P. C. (i) Whenever tte District Magistrate or a 
Power to release per- ^^^^^ Presidency Magistrate is of opinion that 
sons imprisoned for any person imprisoned for failing to give 
feiUng to give security, security under this Chapter, whether by the 
order of such Magistrate or that of his predecessor in office, or of 
some subordinate Magistrate, may be released without hazard to the 
community or to any other person, he may order such person to 
be discharged. 
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(2) Whenever any person has been imprisoned for failing to give 
security under this Chapter, the Chief Presidency cw District Magis- 
trate may (unless the order has been made by some Court superior 
to his own) make an orda: reducing the amount of the security or 
the number of sureties or the time for which security has been 
required. 

(3) Whenever the District Magistrate or the Chief Presidency 
Magistrate is of opinion that any person imprisoned for failing to 
give security under this Chapter as ordered by the Court of Session 
or High Court may be released without hazard to the community, 
such Magistrate shall make an immediate report of the case for the 
order of the Court of Sessicm or High Court, as the case may 
be, and such Court may, if it thinks fit, order such person to be 
discharged. 

S. 125. Cr. P. C. The Chief Presidency or District Magistrate 

Power of District ^^V ^^ ^^ ^^^ ^^ sufficient reasons to 

Magistrate to cancel be recorded in writing, cancel any bond for 

any bond for keeping , . ^, r j i_ u • 

the peace or good be- keepmg the peace or for good behaviour 

^^^°^'- executed under this Chapter by cwder of 

any Court in his district not superior to his Court 

Cancel any bond : See Ram Lall Acherjec, I. C. W* N. 394 and 
sec. 530/, in/ra. 

S. 126. Cr. P. C. (i) Any surety for the peaceable conduct 

or good behaviour c^ another person may 
Discharge of sureties. . , , t^ . 1 i,r - ^ ^ 

at any time apply to a Presidency Magistrate, 

District Magistrate, Sub-divisional Magistrate or Magistrate of the 

first class to cancel any bond executed imder this Chapter within 

the local limits of his jurisdiction. 

(2) On such application being made, the Magistrate shall issue 
his summons or warrant as he thinks fit, requiring the person 
for whom such surety is bound to appear or to be brought before 
him. 

(3) 'When such persoD appears or is brought before the Magis- 
trate, such Magistrate shall cancel the bond, and shall order such 
person to give, for the unexpired portion of the term of such bond, 
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fresh security of the same description as the original security. 
Every such order shall, for the purposes of sections 121, 122, 123 
and 124, be deemed to be an order made under section 106 or 
section 1 18, as the case be. 



CHAPTER III. 

PuBuc Nuisances. 

S. 133 Cr. P. C. (i) Whenever a District Magistrate, a Sub- 
divisional Magistrate, or when empowered by the Local Government 
in this behalf, a Magistrate of the first class, considers on receiving 
a Police report or other information and on taking such evidence (if 
any) as he thinks fit, that any lawful obstruction or nuisance should 
be removed from any way, river or channel which is, or may be, law- 
fully used by the public, or from any public place, or 

that any trade or occupation, or the keeping of any goods or 

merchandise, by reason of its being injurious to the health or 

physical comfort of the community, should be suppressed or 
removed or prohibited, or 

that the construction of any building or the disposal of any sub- 
stance as likely to occasion conflagration or explosion, should be 
prevented or stopped, or 

that any building is in such a condition that it is likely to fall and 
thereby cause injury to persons living or carrying on business in the 
neighbourhood or passing by, and that in consequence its removal^ 
repair or support is necessary, or 

that any tank, well or excavation, adjacent to any such way or public 
place, should be fenced in such a manner as to prevent danger 
arising to the public, 

such Magistrate may make a conditional order requiring the person 
causing such obstruction or nuisance or carrying on such trade or 
.occupation, or keeping, such goods or . merchandise, or ovming. 
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possessing or controlling such building, substance, tank, well or 
excavation, within a time to be fixed in the order, 

to remove such obstruction or nuisance ; or to suppress or remove 
such trade or occupation ; or to remove such goods or merchandise ; 
or to prevent or stop the* construction of such building; or to 
remove, repair or support it ; or to alter the disposal of such 
substance ; or to fence such tank, well or excavation as the case 
may be ; 

or to appear before himself or some other Magistrate of the first or 
second class, at a time and place to be fixed in the order, and move 
to have the order set aside or modified in manner here-in-after 
provided. , 

(2) No order duly made by a Magistrate under this section shall 
be called in question in any Civil Court. 

Explanation : — A " public place " includes also property belong- 
ing to the state, camping grounds, and grounds left unoccupied for 
sanitary and recreation purposes. 

This section corresponds with s. 308 of Act XXV of 186 1 and s. 521 of 
Act X of 1872. Presidency Magistrates have no power under this section. 
They may proceed under the local laws \—e,g. the Muuicipal Act, Fire 
Brigade Act, Smoke Nuisance Act. If the Magistrate is acting judicially 

and within jurisdiction (though carelessly and' 
Civil suits and da- irregularly), he is protected from action for 

damages. A proceeding under this Chapter is a 
judicial proceeding : — Collector of Hooghly vs, Tarak Nath Mukho- 
padhyaya 7 B. L. R. 449, and Chandra Narain Sing vs. Brojo Bulluv Gui 
14 B. L. R. 254. See also Ragonada Rau vs, Nathumani Thathanaga- 
nagur 6 Mad. 423, and Shesha-Ayanagur vs, Raghunath Rau 5 Mad. 345. 
The Code expressly provides in s. 140 (3) that no suit shall lie in respect 
of anything done in good faith under this section, in the Civil Court. So 
the ruling in Ashburner vs, Keshab Valad Tuker Patel in 4 Bom. A. C. 
150 seems to be no longer applicable. Bona fide applicants under this 
section are not liable for damages — Puruag Sing vs, Jugeswar Suhaye 
8 W. R. III. 

Where there is no proof of urgency or imminent danger to the 
public interests, it is improper for a Magistrate to make use of the 
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exceptional powers under this Chapter in regard to a matter which 

. ... is already the subject of a Civil suit : — Mir 

Application of t h e . ., , , t^ • t_ r» jo 

section. Imam Abdul, 32 Punjab Records 1897 p. 7. 

This section has been held to apply to nuisances 
in a cremation ghat : — Indra Nath' Banerji I. L. R. 25 Cal. 425. But 
see contra in Emperor vs. Suminadha Fatal I. L. R. r9 Mad. 464. S. 133 
does not authorize a Magistrate to order repair of a house standing- 
apart from the public road : — Emperor vs. Jasoda I. L. R. 20 All. 501. 
A Magistrate cannot order an excavation to be filled up but he can 
order it to be fenced — Sulemanji Golam Hossen I. L. R. 22 Bom. 714. 
No length of employment can legalize a trade or occupation which 
is a public nuisance : — Suburban Municipality, Calcutta, vs. Mahomad 
Ali 7 B. L. R. 499. These sections are not to be exercised where 

there is a bona fide dispute as to the existence 
Bona fide disputes as of a public right : — Basaruddin Bhua vs. Baharali 
to pubUc right. J L. R. n Cal. 8. Such a claim must be set 

up at or before the hearing and not afterwards : — Upendra Bhutta- 
charya 1. L. R. 23 Cal. 499. The mere assertion of a claim to title will 
not oust a Criminal Court from jurisdiction : — Empress vs. Bisweswar 
Sahoo I. L. R. 17 Cal. 562. It is the duty of the Magistrate to determine 
whether such objections as to public right are bona fide or not, before 
further action. It should not be left to the jury for decision— /« re Bhudia 
Nath 4. C. W. N. 596. 

In re Narasinha, I. L. R. 9 Mad. 201 it was ruled that the Magistrate 
Final order may be i^^^i^ated in s. 137 who is to take evidence is the 
passed by a Magistrate Magistrate who is to issue the notice under 
of the 2nd class. 3,^^ In Prionath Dey ^j. Gobardhan Malo, 

I. L. R. 25 Cal. 275, the High Court observed, in a case where a 
Subdivisional Magistrate made a conditional order under s. 133 to 
remove an obstruction or to appear and show cause before a second 
class Magistrate and subsequently the second class Magistrate after 
evidence made the order absolute, that " the order was not illegal on 
the ground that it was made absolute by a second Magistrate having 
regard to the penultimate paragraph of s. 133." Evidence shall be 

recorded as in summons cases — s. 137(1). The 

«frf!f «I! ^ ^ "''"'■ conditional order under s. 133 is issued in foftn 
mons cases. •'*' 

No. XVI (No. 19 High Court), and his final 
order under s. 138, after finding of a jury is issued in form No. XVIII 
(No. 20 High Court) and Magistrate's order constituting jury is issued 
in from XVII (No. 21 High Court) of Schedule V. Notices under 
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s. 143 prohibiting repetition of nuisance are issued in form No. XX 

,,..., ' (No. 22 High Court) Schedule V. The cases are 

Ministerial. . . , ^ . /.,,.„ 

entered m the Register of Miscellaneous cases 

IV and in the Trial Register. 

S. 134 Cr. P. C. (i) The order shall if practicable, be served on 
the person against whom it is made in manner here-in provided for 
service of summons. 

(i) If such order cannot be so served, it shall be notified by 
proclamation, published in such manner as the Local Government 
may by rule direct, and a copy thereof shall be stuck up at such 
place or places as may be fittest for conveying the mformation to 
such person. 

" When personal service cannot be effected, the order is to be notified 
by beat of drum " — Calcutta Gazette 1883, Part I, p. 245. 

S. 135 Cr. P. C. The person against whom such order is made 
shall — (a) perform, within the time specified in the order, the act 
directed thereby ; or {h) appear in accordance with such order and 
either show cause against the same or apply to the Magistrate by 
whom it was made to appoint a jury to try whether the same is 
reasonable and proper. 

S. 136 Cr. P. C. If such person does not perform such act, 
or appear and show cause, or aipply for the appointment of a jury 
as required by section 135, he shall be liable to penalty prescribed 
in that behalf in s. xSS I. P. C. and the order shall be made 
absolute. 

S. 137 Cr. P. C. (i) If he appears and shows, cause against the 
order, the Magistrate shall take evidence in the matter as in a 
summons case. (2) If the Magistrate is satisfied that the order is not 
reasonable and proper, no further proceedings shall be taken in the 
case. (3) If the Magistrate is not so satisfied, tho order shall be 
made absolute. 

According to the penultimate para, of s. 133 Cr. P. C. a second class 
Magistrate may take such evidence and make the rule absolute : — Preo 
Nath Dey vs, Gobardhan Malo, I. L. R. 25 Cal. 275. 

S. 138 Cr. P. C. (i) On receiving an application under s. 135 
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to appoint a jury, the Magistrate shall — (a) forthwith appoint a jury 
consisting of an uneven number of persons, not less than five, 
of whom the foreman and one half of the remaining numbers 
shall be nominated by such Magistrate and the other members by the 
applicant ; (^) summon such foreman and members to attend at 
such place and time as the Magistrate thinks fit ; and (c) fix a time 
within which they are to return their verdict. 

(2) The time so fixed may, for good cause shown, be extended 
by the Magistrate. 

The magistrate should exercise his independent discretion in nomi- 
nating the jury and not merely accept persons put forward by the other 
party : — Upendra Bhattacharya vs. Khitish Chandra, I. L. R. 23 CaL 
499. A jury is not properly constituted when Magistrate appointed 
only the foreman, allowing the parties to appoint others :— Deno 
Chaudhuri vs. Hura Govind Pal, 7 B. L. R. Ap. 57. 

Magistrate's order constituting a jury is issued in from XVII, 
Schedule V of the Cr. P. Code (form No. 20 High Court). 

The word ^^sAall" implies that the Magistrate is bound to carry out 
the ideas in the section strictly. The Magistrate is bound to appoint 
a jury if the party against whom notice is served applies for one he 
cannot decide the case by local inquiry ; /f^ re Mothur Ghunder Dass^ 
2 C. L. R. 509. The jury : The parties concerned should not be 
appointed members of the jury ; Brindabun Dutt^ 22 L. R. Cr. 47. A 
Magistrate cannot cancel the appointment of one of the jurors when the 
other party is absent even if the jury-man be his own nominee : Chunder 
Nath Sen 6, C. L. R. 379. If some of the jurors do not act, the remain- 
ing jurors cannot act ; but the Magistrate may proceed with the case 
under s. 141 ; Durga Charan Das 13 Cal. 275. The Magistrate may 
proceed to summon a fresh jury ; Uma Charan Mundol 1 1 Cal. 84. In 
selecting the jury the Magistrate must exercise his own judgment ; 
Shatyanondo Ghoshal 21 W. R. Cr. 43. If a jury is constituted in con- 
travention of the provisions in s. 138, it is not legally constituted and, 
as such, is incapable of making an award ; Upendra Nath Bhuttacharjee^ 
23 Cal. 499 

The functions of the jury under the old law ceased and their verdict 
held to be illegal if the time within which it was required was not 
extended by express term ; Dinonath Chuckerhutty 16 W. R. Cr. 23. See 
also B. L. R. 57- The New Code has now legalised that the Magistrate 
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can extend the time for good cause shown ; (cl. 2.). See also Shama 
Kanta Bhattacharjee^ 14 W. R. 69. 

S. 139 Cr. P. C. (i) If the jury or a majority of the jurors find 

that the order of the Magistrate is reasonable 
Procedure where jury , • • i, j 1 • . ^ 

finds Magistrate's order and proper as originally made, or subject to a 

to be reasonable. modification which the Magistrate accepts, 

the Magistrate shall make the order absolute, subject to such modifi- 
cation (if any). 

(2) In other cases, no further proceedings shall be taken under 
this Chapter, 

Majority of the jurors : The majority here means the majority 
of the jurors legally appointed : Durga Charan Dass 13 Cal. 275. A 
Magistrate is not bound to bs guided by the verdict of the majority of the 
jury, if the mea'iing be not clear and plain ; Pholee Mullik, i W. R. Cr. 
28 ; see Pitaoibur Jogi, 25 W. R. 4. 

S. 140 Cr. P. C. (i) When an order has been made absolute 

under section 136, section 137 or section 139, 

Procedure ou order the Magistrate shall give notice of the same 
being made abiolute. 

to the person agamst whom the order was 

made, and shall further require him to perform the act directed by 

the order within a time to be fixed in the notice, and inform him 

that n case of disobedience, he will be liable to the penalty provided 

by section 188 of the Indian Penal Code, 

(2) If such act is not performed within the time fixed, the Magis- 

trate may cause it to be performed, and may 

Consequence of dis- recover the costs *of performing it, either by 
obedience to order. ° ^ 

the sale of any building, goods or other pro- 
perty removed by his order, or by the distress and sale of any other 
moveable property of such person within or without the local limits 
of such Magistrate's jurisdiction. If such other property is without 
such limits, the order shall authorise its attachment and sale when 
endorsed by the Magistrate within the local limits of whose jurisdic- 
tion the property to be attached is found. 

(3) No suit shall lie* in respect of anything done in good faidi 
under this section. 

30 
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In case of disobedience : This section does not discuss about 
the legality of the notice ; disobedience to an order duly made absolate 
under s. 133 is punishable under s. 188 I. P. C. The accused is not to go 
behind the notice and show that the order was illegal ; Narayan, 12 
Mad. 475. Approved in Bishamber Lall, 23 All. 577. See Chuni Lall, 
iSCal. 46a 

No suit : i,e, suit for damages shall not lie ; Chunilall 15 Cal. 469 ; 
but if malicious motives or intention to injure can be shown a suit for 
^gmagea shall lie ; Chintamoni Bapooa^ 9 B. L. R. 15. 

S. 141. Cr. P. C. If the applicant by neglect or otherwise 

Procedure on failure prevents the appointment of the jury or if 

to appoint jury or f^^^ ^^y ^^^gg ^^it jury appointed do not 

omiBsion to return ^ . . i* , 

verdict. return their verdict within the time fixed 

or 'within such further time as the Magistrate may in his 
discretion or allow, the Magistrate may pass such order as he thinks 
fit, and such order shall be executed in the manner provided by 
section 140. • 

S. 142. Cr. P.C. (i) If a Magistrate making an order under 

section 133 considers that immediate measures 

Injunction pending should be taken to prevent imminent danger 

or injury of a serious kind to the public, he 

may, whether a jury is to be, or has been, appointed or not, issue 

such an injunction to the person against whom the order was made, 

as is required to obviate or prevent such danger or injury pending 

the determinatian of the matter. 

(2) In default of such person forthwith obeying such injunction, 
the Magistrate may himself use, or cause to be used, such means 
as he thinks fit to obviate such danger or to prevent such injury. 

(3) No suit shall lie in respect of anything done in gcx>d faith by 
a Magistrate under this section. 

A Magistrate cannot order further inquiry to be made by the Police 
afber having passed an order under s. 142. He must proceed under 
ss. 136 and 137, and call upon the party affected to show cause why the 
order should not be carried into effect. Brojendra Lall, 31 W. R. Cr. 86. 
A suit contemplated lif s. 142 is ome for^damagee. Chwii Lall, 1$ 
Cal. 46e (F. 1.). 
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S. 143 Cr. P. C. A District Magistrate or Subrdivisional Magis- 

trate, or any other Magistrate empowered bjr 

proWbit" M^titio™ OT ^^^ Local Government or the District Magis- 

continuance of public trate in this behalf, may order any parson not 
nuisance. ^ . 

to repeat or continue a public nuisance, as 

defined in the Indian Penal Code or any special or local law. 

Any porson : Any particular person ; Jokhu, 8 All. 99. Repeat : 
The repetition of an action prohibited by a Magistrate which is not in 
itself a nuisance, is not an oiTence under this section ; Saminadha Pillai^ 
19 Mad. 464. 



CHAPTER IV. 

Summary Injunctions. 

S. 144. Cr. P. Ci (i) In cases where in the opinioo of a District 
Magistrate, a Chief Presidency Magistrate, a Subdivisional Magis- 
trate or of any other Magistrate especially empowered by the Local 
Government or the Chief Presidency Magistrate or the District 
Magistrate to act under this section, immediate prevention or speedy 
remedy is desirable, such Magistrate may by a writtwi order, 
stating the material facts of the case and served in a manner 
provided by section 134, direct any person to abstain from a 
certain act, or to take certain order with certain property in his 
possession or under his management, if such Magistrate considers 
that such direction is likely to prevent, or tends to prevent, 
obstruction, annoyance, or injury, to any person lawfully employed, 
or danger to human life, health or safety, or a disturbance of 
the public tranquillity, or a riot, or an affray. 

(2) An order under this section may, in cases of emergency, or 
in cases where the circumstances do not admit of the serving in due 
time of a notice upon the person against whom the order is directed 
be passed ex parte, 

(3) An order under this section may be directed to a particular 
individual, or to the public geherally when frequenting or visiting a 
particuliu: place. 



Digitized by VjOOQIC 



tl6 UACISTKATMS^ COURT MANUAL. 

(4) Any Magistrate may rescind or alter any order made midcr 
this section by himself or any Magistrate subordinate to him, or by 
his predecessor in office. 

(5) No order under this section shall remain in force for more 
than two months from the making thereof; unless, in cases of danger 
to human life, health, or safety, or a likelihood of a riot or an affray, 
the Local Government by notification in the official Gazette, other- 
wise directs. 

Proceedings onder this section are judicial proceedings not revisable 
under s. 435 Cr. P. C by the High Coart :— Queen 7/s, Tirunarasianau 
Dasi I. L. R. 17 Mad. 18. The High Court can revise orders upder this 
section— under s. 15 of the Charter Act (24 and 25 Victoria a 104), but 
only on the point of Magistrate's jurisdiction : — Gosain Luchnmn Prasad 
Pooree vs. Poboopnaran Pooree 24 W. R. Cr. 30. In re Chandra Nath 
Sen I. L. R. 2 Cal. 293 tt was held that the High Court cannot interfere 
with orders duly made under this section. See also Bradlaugh vs. Jeme^ 
son I. L. R. 8 Cal. 580^ Chandra Coomar Roy vs. Umesh Ch. Mozumdar 
22 W. R. Cr. 78, Banee Madhab Roy vs. Uma Nath Roy Chaudhuri, 21 
W. R. Cr. 26 and Srinath Dutt vs. Annoda Dutt, 23 W. R. Cr. 34. Local 
Legislature has power to over-rule a statutory power of the High Court ; 
but this was not the object and result of the legislation in s. 43s Cr. P. C. 
The tenns of section 435 Cr. P. C mean that the order under the exempt- 
ed sections mentioned in clause (3) must have been passed with jurisdic- 
tion. The High Court can interfere with such orders only if passed 
without jurisdiction : — Haraballav Narayau Sing vs. Luchmeswar Prosad 
Sing, I. L. R. 26 Cal. 188. 

The object of this section is fully discussed in the learned judgement ol 
Sir Barnes Peacock, Chief Justice, in the Full Bench case of Bykanthanath 
Saba Roy vs. Miajan, 10 B. L. R. 434. He observed : — " every individual 
fight is to a certain extent subject to the general interest of the society 
and the Legislature has invested the Magistrate with sufficient powers, 
to issue orders," for the protection of society and preservation of peace. 

An order directing certain prostitutes and their landlords to remove 
their houses within 24 hours — was held ultra vires — Biseswar Bosu 2 
C. W. N. 70. Prohibition of giving caste-dinners during a cholera epidemic 
in the form of a proclamation under s. 144 was held illegal : — Empress t/iT. 
Harilal l.'^L. R. 14 Bom. j8o. An order prohibiting a person from collect- 
ing rent directly or indirectly from raiyats of two Pargannas was held 
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not within the meaning of the words '* a certain act " and hence the order 
was declared illegal — Abhoyeswari Debi vs, Sidheswari Debi, I. L. R. 16 
Cal. 80. A Magistrate has no power to make an order for rebuilding ^ 
structure on private land, which has fallen into disrepair : — Raha Matar 
17 All. 485 (F. B.). A Magistrate has no power to make an order that a 
person shall not go to a certain village or allow his servants or friends 
go there — Golam Mohammad 2 C. W. N. 422. An irrevocable order 
such as cutting down trees is not authorized by this section : — Uttam 
Chandra Chatterji vs. Ram Chandra Chatterji, 23 W. R. Cr. 73 and 
Umtal Fatema vs. Nimai Charan Banerji, I. L. R. 32 Cal. 154. A Magis- 
trate cannot in general terms forbid two parties to use any musical 
instrument in the neighbourhood of each other, but he may forbid their 
doing so for mutual annoyance : — in re Ram Chandra Giri Gosain> 
6 W. R. Cr. 40, and Mathiahu Cheti vs. Bapan Saib, I. L. R. 2 Mad. 140. 
An order regulating boat traffic at a landing place on the ground that 
overcrowding of boats was dangerous to the health of the town — was 
held illegal : — Empress vs, Protap Ghose, I. L. R. 24 Cal. 852. Though 
in the case of Sheeb Chandra Bhuttacharja vs, Sadat AH Khan, 4 W^ 
R. Cr. 12, it was held that a Magistrate cannot interfere with the right 
of a landlord to establish hats within his estate and to hold them on any 
day most convenient to him, this ruling seems to have been over-ruled in 
the Full Bench case, Bykantha Nath Saha Roy vs, Miajan« 10 B. L. R. 
434, in which it was held that the Legislature has invested the Magistrate 
with sufficient powers to issue an order prohibiting landholders from 
holding a ^2/ in particular dayi^." But the Magistrate cannot under this 
section order a landholder to hold a hat on certain days fixed by the 
Magistrate. 

Disobedience of injunction under this section is punishable under s. 188^ 
I. P. C. If an order has been duly made and promulgated although not 
strictly in accordance with the* terms of law, and has been brought to the- 
notice of the penpon affected by it, that person may be proceeded against 
under s. 188 I. P. C. for disobedience :— Parbati Aich, I. L. R. 16 Cal. 9^ 
Whenever it is sought to enforce orders by penalties it is *open to the- 
Court to see whether the order was properly made or not : — Ramcoomar 
Sing vs. SahebzadaRoy I. L. R. 3 Cal. 20 (F. B.). The legality of an 
order under this section may be questioned in a Civil Court :— Kedar 
Nath vs, Raghunath, 6 N. W. P. H. C. R. 104, and Ramcoomar Sing vs^ 
Sahebzada Roy I. L. R. 2 Cal. 20. 
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CHAPTER V. 

Inquiries for possession of Immovable property and 
easements. 

S. 145. Cr. P. C. (i) Whenever a District Magistrate, or Sub- 
divisional Magistrate or Magistrate of the first class, is satisfied from 
a Police report or other information, that a dispute likely to cause a 
breach of the peace exists concerning any land or water, or the 
boundaries thereof, within the local limits of his jurisdiction, he 
shall make an order in writing, stating the grounds of his being so 
satisfied, and requiring the parties concerned in such dispute to 
attend his Court in person or by pleader, within a time to be fixed by 
such Magistrate and to put in written statements of their respective 
claims as respects the fact of actual possession of the subject of 
the dispute. 

(2) For the purposes of this section the exjwession " land or 
water " includes buildings, markets, fisheries, crops or other produce 
of land, and the rents or profits of any such property. 

(3) A copy of the order shall be served in manner provided by 
this Code for the service of a summons upon such person or persons 
as the Magistrate may direct, and at least one copy shall be publish- 
ed by being affixed to some conspicuous place at or near the subject 
of dispute. 

(4) The Magistrate shall then, without reference to the merits of 
the claims of any of such parties to a right to possess the subject of 
dispute, peruse the statements so put in, hear the parties, receive 
evidence, take such further evidence (if any) as he thinks necessary, 
and if possible, decide whether any and which of the parties was, 
at the date of the order before mentioned, in such possession of the 
said subject : Provided that, if it appears to the Magistrate that any 
party has, within 2 months next before the date of such order, been 
forcibly and wrongfully dispossessed, he may treat the party so 
dispossessed as if he had^been in possession at such date provided 
also that, if the Magistrate considers the case one of emergency, he 
may at any time attach the subject of dispute, pending his decision 
under this section. 
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{5) Nothing in this section shall preclude any party so required 
to attend, or any other person interested, from showing that no such 
dispute as aforesaid exists or has existed ; and in such case the 
Magistrate shall cancel his said order, and all further proceedings, 
thereon shall be stayed, but, subject to such cancellation, the order 
of the Magistrate under sub-section (i) shall be final. 

(6) If the Magistrate decides that one of the parties was in such 
possession of the said subject, he shall issue an order declaring such 

party to be entitled to possession thereof until evicted therefrom in 
due course of law, and forbidding all disturbance of such possession 
until such eviction. 

(7) Proceedings under this section shall not abate by reason only 
of the death of any of the parties thereto. 

In the case of Akbar Ali Khan, 4 C. W, N. 821, the High Court held 

that under clause (2) 192 Cr. P. C, a first class 

Transfer and striking Magistrate empowered to transfer cases can only 
off of proceedings. ° ^ , '^, .,,... .^ 

transfer an mquiry or trial relatmg to an offence 

and not proceedings like s 145 Cr. P. C. But in the case of Satis 
Chandra Pandey, I. L, R. 22 Cal. 898 it^has been held that the words of 
the section are wide enough to apply to proceedings under Chapter XII. 
The High Court can transfer an inquiry under s. 145 Cr. P. C. if 
not under s. 526 Cr. P. C., under s. 15 of the Charter Act :— Lolit Mohun 
Moitro vj, Surja Kanta Acharja, I. L. R. 28 Cal. 709. The order of a 
Subordinate Magistrate declining to take proceeding under s. 145 on a 
Police report is no bar to the District Magistrate taking proceedings on 
the same report : — Baidyanath Mozumdar vs^ Nibaran Chandra Ghosh, 
I. L. R. 29 Cal. 242. The Magistrate of one District has jurisdiction 
to institute proceedings under s. 145 on a report drawn up by a Police 
officer of another district in respect of such portion of land or water men- 
tioned in the report as lies within his jurisdiction : — Ishan Chandra Das 
vs. Garth and another, I. L. R. 29 Cal. 885, A Magistrate may strike off 
proceedings if before filing written statements he receives information 
and believes that there no longer existed likelihood of breach of peace : — 
Mnnindra Nandy vs, Barada Kanta Chaudhuri I. L. R. 30 Cal. 112. 

A Sessions Judge has no power to call for a record under s. 145 Cr. P. 

C. : — Jogomohan Pal vs, Ramcoomar Gope, I. L. 

Se^ions Judge. ^ ^g ^^, ^^^ ^ Sessions Judge or a District 

Mag^trate lias m% power to direct a Subordinate Magistrate to take 
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proceedings under s. 145 ;— /« rg Govind Das I. L. R. 20 Cal. 570 and 
Kailash Pal vs. Kunja Behari Potdar, I. L. R. 24 Cal. 391. 

The High Court ordinarily has no jurisdiction under s. 435 Cr. P. C.,' 
but it can interfere with orders under s. 145 
High Court. ^^ p c^ _under section 1 5 of :the Charter Act :— 

Laldhari Sing vs. Sukdeb Sing, I. L. R. 27 Cal. 892. But the High 
Court's power of revision is limited to matters of jurisdiction only /. ^., 
to cases in which it is found that the Magistrate by taking proceedings 
under s. 145 Cr. P. C. has acted without jurisdiction or has declined 
jurisdiction lawfully vested in him : — Dowlat Koer vs. Rameswari Koeri, 
I. L. R. 26 Cal. 625. The High Court on revision can make an order 
which the Magistrate ought to have made : — Reid vs. Richardson, 
I. L. R. 14 Cal. 363. The provision as to publication of a copy of the 
order under clause (3) s. 145 is directory and relates to a matter of pro- 
cedure and not of jurisdiction ; — Kulada Kinkar Roy vs. Danesh Mir 
I. L. R. 33 Cal. 33. 

When a dispute likely to cause a breach of peace exists concerning 

possession of land, proceeding under s. 145 and 

Land disputes. ^^^ ^^^^^ ^ ^^^ ^j^^^j^ ^^ instituted :— Dole 

Govind Chaudhuri vs. Dhanu Khan I. L. R. 25 Cal. 559. In cases of 
land disputes, after binding down parties, the Magistrate should also 
decide the question of possession under s. 145 Cr. P. C. — in re Anund- 
nath Roy 4 W. R. Cr. 12 and in re Sutherland 9 B. L. R. 229. 

Drawing up of a formal order under sab-section (i) is absolutely 
necessary before initiation of proceedings and 
^^*^*^*®^^*'^^* its omission would oust the Magistrate's juris- 

diction — Banwarilal Mukerji vs. Hridoy Nath Chakraburty I. L. R. 32 
Cal. 552. A sample proceeding is given in the Appendix. To set at rest 
the difficulties raised in the High Court rulings under the older codes, 
the code of 1882 expressly provided that Police reports are sufficient 
ground for drawing up of proceedings under s. 145 Cr. P. C, and the 
same has been continued in the code of 1898. Under the codes of 
1 86 1 and 1872 it was generally ruled that in a proceeding under this 
section the Magistrate must record the grounds of his belief in the 
likelihood of breach of peace. Under the present law a reference to the 
Police report (which clearly sets out the probability of a breach of the 
peace) is sufficient for the proceedings — Golak Pal vs. Kalicharan De, 
I. L. R. 13 Cal. 175 and Dhanpat Sing vs. Chhatrapat Sing, I. L. R. 20 
Cal. 513 and Khosh Mahomed Sircar vs. Nazir Mahomed, C. W. N. IX, 
tp65 Full Bench. 
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• The Magistrate should exercise his own judgm^t upOn miteriafs 
before him about likelihood of breach of peace ; it is not necessary 
that the Police report should show an actual assembly of men or other 
specific overt acts :— Kulada Kirikar Roy vs. Danesh Mir I. L. R. 33 Cal. 
33. In a case initiated cfn information derived from local inquiry of the 
Magistrate, when the information is not reduced to writing, if the Magis- 
trate omits in his initiatory order under s. 145 (i) to state the grounds 
of his being satisfied as to the likelihood of breach of peace, his final 
order is without jurisdiction : — Nityanand Roy vs. Paresh Nath Sen, 
I. L. R. 32 Cal. 771. The Magistrate has no jurisdiction unless h6 is 
satisfied that a dispute likely to induce breach of peace exists ; the fact 
of such satisfaction should appear in the proceeding : — Queett vs. Sona- 
ulla, 2 W. R. Cr. 44 ; in re Mukund Kumar Bhoop I. L. R. 4 Cal. 650 ; 
Damodar Bidyadhar Mohapatra vs. Syamanand De, I. L. R. 7 Gal. 
385 ; Mohes Sowar vs. Naran Das I. L. R. 27 Cal. 981 and Abhoy 
Mukerji vs. Mahammad Sabir, I. L. R. 10 Cal. 78. Thefe being no 
present danger of a breach of peace the fact that such a breach of 
peace is likely to take place at a future time will justify a proceeding : 
— Uma Charan Santra vs. Beni Madhab Roy, 7 C. L. R. 352. (But see 
contra. — Queen vs. Mohes Chandra Roy, 24 W. R. Cr. 67). There is 
nothing in the law which limits a Magistrate to being satisfied by 
evidence give» before him about the likelihood of breath of peace ; — in re 
Sutherland 9 B. L. R. 229. Disputes as to' a nfumber of plots of land 
governed by the same circumstances may be decided in on6 proceeding : 
— Azim Molla vs. Saloo Pramanik, 10 C. L. R. 523. Wh6re a proceeding 
is based on materials which do not disclose sufficient ground for con- 
sidering a breach of peace imminent, an order may be set aside as 
without jurisdiction — Chandra Madhab Ghose vs. Jogot Chandra Sen', 
4 C. L. R. 483. 

Clause (3) of s. 145 is new. The omission to serve a notice under this' 
clause is an irregularity of procedure and not of jurisdiction :— Kulada 
Kinkar Roy vs. Danesh Mir,: I. L. R. 33 Cal. 33, and Suklal Sheikh vs. 
Tara Chand Ta, C. W. N. IX 1046, Full Bench. The notice shall be 
addressed to individuals and not iw the nature of a public citation : — in re 
Kunkud Narayan Bhoop, I. L. R. 4 Cal. 650. 

Parties concerned. ^^^ ^^^^^ « p^^^j^^ concerned » in s. 145 do not 

necessarily mean the parties disputing but also include persons who are 
interested in, or claiming a right, to the property concerned : — Ram- 
charan Das vs. Monohur Roy, I. L. R. 21 Cal. 29 ; Queen vs. Govind Ch. 
Das, I. L. R. 20 Cal. 520. In Anesh Molla and others vs. Ejahartiddi and 

31 
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Others, I. L. R. 28 Cal. 448, the High Court set aside a proceeding under 
s. 145 Cr. P. C. for non-joinder of parties on the ground that the omission 
would prevent the prevention of breach of peace. These rulings were 
however modified by the following Full Bench ruling : — The words 
" parties concerned in such a dispute " are intended to mean all persons 
claiming to be in possession at the time of initial order : — Krishna Kamini 
vs. Abdool Jubbur, I. L. R. 30 Cal. 155 (F. B.) 

A Magistrate is not competent to add parties after institution of the 
proceeding, but he may draw up a fresh proceed- 
Adding parties. .^^^ ._j^j Coomar Sing vs. Mohadeo Sing. 4 C. 

W. N. 748, Protap Narain Sing vs. Rajendra Sing, I. L. R. 24 CaL 55 
Laldhari Sing vs. Sukdeo Sing, I. L. R. 27 Cal. 892, Janakinath Roy vs. 
Queen, 3 C W. N. 329, Jogot Kisore Acbarja vs. Khaja Aahanulla, I. L. 
R. 16 Cal. 281. The above rulings have lost force by the recasting of 
s. 145 in the Code of 1898. They have been over-ruled by the Full Bench 
of Calcutta High Court in Krishna Kamini vs, Abdul Jubbur, I. L. R. 30 
Cal. 155, where it was held — ^ up to the time the inquiry begins, parties 
may be added ; if they are added after, it is at the most an irregularity, 
but it is not necessary to draw up fresh proceedings even on such a con- 
tingency ; but evidence previously taken ought, if the parties added 
require it, to be taken again in their presence " This Full Bench also 
over-ruled the decision in Mongol Haldar vs. Fakir, 6 C. W. N. loi, 
that *Mt is the duty of the Magistrate before he institutes proceedings 
under s. 145 Cr. P. C, not only to be satisfied that a dispute exists, but 
to ascertain, as far as possible, who are the parties concerned in the dis- 

Pereon. in oonstmc P"'*" /*='**' P^'session was not mere bodily 
tive possession are possession but possession of a master by his 
necessary parties. servant or of a landlord by his immediate 

tenant :— Sutherland vs. Crowdy, 18 W. R. Cr. 11. Where a zemindar has 
let his lands in feirm, he, his farmer and the occupying raiyats are all in 
their degree concerned in the dispute as to possession : — Har^k Narain 
Sing vs. Luchmi Bux Roy, 5 C. L. R. 287. In Sarvanand Bose Mozum- 
dar vs. Pran Sankar Roy Chaudhuri, I. L. R. 15 Cal. 527, and many other 
rulings under Act X of 1882 it was held that a dispute regarding collec- 
tion of rent was a dispute within s. 145 Cr. P. C. This has been expressly 
embodied in the section in the present Code. Actual proprietor and not 
a manager should be made a party to the proceeding under s. 145, — 
Beharilal Triguni vs. Derby, I. J-. R. 21 Cal. 915 ;~Nawajali vs.Rajsk'^ 
bulluv Chakraburty, I. L. R. 21 Cal. 916 ( note ), Dukhi Molla vs, 
Hal way I. L. R, 23 Cal. 5 s, and Brown vs. Prithwiraj I. L. R. 25 Od. 423* 
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The fact that the manager and not his employer the zemindar has 
been made a party— is a mere irregularity— it does not affect the Magis- 
trate's jurisdiction : — Bholanath Sing vs. Wood, I. L. R. 32 Ca]« 287. 
Disputes regarding joint-property are not 

Joint-property. amenable to s. 145 ;— Golak Chandra Roy vs, 

Rajmohan Bosu, 17 W. R. Cr. 33, RamRangini Dasi vs. Gurudas Roy, 
17 W. R. Cr 9, Tarian Bibi vs. Asanuddi Bepari, 4 C. W. N. 426, Beni 
Naran vs. Acharja Nath, I. L. R. 5 AIL 607, and Empress vs. Rajcoomar 
Sing, I. L. R. 3 Cal. 573. Bat in the case of Srimohan Thakoor I. L. R. 
27 Cal. 259 it was held that there was no want of jarisdiction because 
the dispute was one regarding right of collection of rent between joint- 
owners under the Mitakshara School of Hindu Law. A dispute between 
partners claiming exclusive possession of partnership property as 
managers is outside the purview of s. 145 : — Radhanaran Ghose vs. 
Baliram Ram I. L. R. 42 Cal. 249. Proceedings under s. 145 Cr. P. C. 
can be taken against actual occupiers as well as against superior land- 
lords in constructive possession :— Harak Naran Sing vs, Lachminaran 
Roy, 5 C. L R. 287, — m re Sutherland 8 B. L. R. 229. In case of dispute 
regarding possession of a considerable area, in which both parties^ 

contended that they held possession of the 
Large area consisting 
of diverse plots under area through raiyats— it was held— that the 

tenants. Court ought to decide possession of each piece 

of the land in the hands of the raiyats : — Madhusudan Saha vs. Bijoy 
Govind Chaudhuri, W. N. Cr. 55. When there are independent disputes 
relating to distinct parcels of land, they ought to be dealt in separate 
proceedings. When, on the other hand, the dispute is one, the fact 
that it embraces several distinct parcels of land; is not sufficient to 
necessitate independent proceeding in respect of each plot : — Krishna 
Kumri vs. Abdul Jubbur I. L. R. 30 CaL 200. About the old rulings 
on this point, see Raja Rameswar Persad Narayan Sing vs. Htirbans . 
Sahai 6 C. W. N. 104, Sadar Ali vs. Abdul Karim 5 C. W. N. 71. 
Azim Molla vs. Satu Pramanik 10 C. L. R; 23, Kntuhal Sing vs. Uma 
Sing I. L. R. 15 Cal 31, Aboyeswari Dehivs. Sidhweswari Debi I. L. R; 
16 Cal. 513, and Iswar Chandra Chaudhuri vs. Kali Mohan Roy 5 C. W: 
N. 544. Bat proceedings are not without jurisdiction because some- 
person claiming possession in some way of the lands or a portion of the 
lands in dispute has not been made a party, he not being one of the - 
parties in dispute likely to cause a breach of the peace, so far as appeared 
to the Magistrate and such person not appearing before the Magistrate :— 
Krishna Kamini vs. Abdul Jubbur, I. L. R. 30 Cal. 155 (F.B*) A. receiver. 
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appointed by the High Court cannot be made a party in a s. 145 
Cr. P. C. case and a Magistrate cannot interfere with his possession 
without leave of the Court :— A. M. Dune vs. Kumar Chandra Kissove 
I. L. R. 3oCaL 593 

Clause (2) of s. 145 Cr. P. C. newly inserted in the Code of 1898 does 
away with the old rulings, e,g, in Sarbnand Sing vs Birjmohan Thakoor 
|. L. R. 23 Cal. 80. Under the old Code of 1882 disputes regarding 
fisheries did not fall under purview of s. 145 Cr. P. C. The words 
*^ tai^gible immovable property " of the Code of 1882 have been replaced 
in this Code by tl^e words " land, water and boundaries thereof." This 
together with the explanation in clause (2) settles the law as to whether 
disputes regarding collection of rent fell within s. 145. Under the old Codes 
in Padmamoni Dasi vs, Jogodomba Dasi 25 W. R. Cr. and Sarvannnd 
Sing vs. Birjmohan Thakoor I. L. R. 23 Cal. 80, the High Caurt decided 
that such disputes do not fall under s. 145 Cr. P. C.,but in Laldhari Sing 
lis. Sukdeo Sing I. L. R. 27 Cal. 892, Promothobhusan Deb Roy vs. 
Purga Charan Bhuttacharja I. L. R. Cal, 413, Sarbanund Bosu Mozum- 
dar vs. Pransankar Roy Chaudhuri I. L. R. 5 Cal. 527, Ram Sami vs. 
Dunakote Aminul I. L. R. 12 Mad. 88, and Srimohan Thakoor ^^. Nurstng 
Mohan Thakur I. L. R. 27 Cal. 259, the contrary view was taken. The 
latter view has been adopted by the Legislature in the Act of 1898. 

Under the terms of the Code of 1898 a dispute regarding a ferry 
^icludi^g the land and water over which it plies comes properly within 
the scope of s. 145 Cr. P. C. • But a dispute as to mere right of ferry, 
apart from any claim to land or water would fall under section 147 
Cr. P. C. Under the Code of 1882 disputes regarding fisheries including 
land and water over which it plies, were held, not to be cogniiable under 
S. 145 Cr. P. C. but fell under s. 147 Cr. P. C.,— Hurbulluv Narayan Sing 
vs. Bajrang Das, 3 C. W. N. 148, Hurbulluv Narayan Sing vs. Laohmi- 
swar Sing 1. L. R. 26 Cal. 188, Laldhari Sing vs. Sukdeo Narayan Sing 
\. L. R. 27 Cal. 892. 

Dispute about right to perfom service in a public temple falls under 
s. 145— /« re Pandurang Govind I. L. R. 26 Bom. 527. For dispute as to 
right in a burial ground— in KassJm Hossen Sooraty vs. Abrahim Solemaii, 
25 W. R. Cr. 24. 

Under s. 356 Cr. P. C. evidence in s. 145 Cr. P. C. cases is recorded 

^s in warrant cas^s, but on all points of procedure, e. g. summoning 

witnesses, the proceeding should be regarded as 
Processes 

a summons case ; it is the duty of the Magistrate 

to, issue, process fo^r attei^dance of witn^sise^ of ^th parties Pn application 
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unless he has good reasons for not doing so'i^/n re Harendra Narain 
Sing Chaudhuri I. L. R. 1 1 Cal. 762, and Ram Chandra Das vs, Monohur 
Roy I. L. R. 21 Cal. 29. But dissenting from the above view it was held 
in Tarapoda Biswas vs. Nurul Huq I. L. R. 32 Cal. 1093 — " it is not obliga- 
tory on the Magistrate to assist the parties in a proceeding under s. 145 
Cr. P. C. to produce their witnesses and they cannot claim as a matter of 
right that processes should be issued by the Court to enable them to 
bring forward their evidence. " " Section 145 was intended to provide a 
speedy remedy * ♦ ♦ The whole object might obviously be defeated if the 
Court could be compelled to summon and resummon witnesses at the 
choice of the parties." Orders in cases under s. 145 Cr. P. C. can be 
made ex parte on proof or service of notice ; a Magistrate is not com- 
petent to issue warrant to compel attendance in a case under s. 145 ; it is 
optional with any party in such a proceeding to attend or not ; — in re 
KefetuUa 5 C. W. N. 71. But the contrary view was taken in Janakinatfi 
Roy vs. Queen, 3 C. W. N. 329. 

The rulings under the Code of 1882, in Bechoo Sheikh vs. Debcoomari 
Dasi I. L. R. 21 Cal. 404, in re Pirthiram Choudhuri 20 W. R. Cr. 51, 
Ambu vs. Pushrug I. L. R. 1 1 Cal. 365, and Chandra Zotdar vs. Chandra 
Coomar Ghosh I. L. R. 12 Cal. 521 to the effect that possession at the 
time of the initiation of the proceedings should be inquired into in a case 
under s. 145 Cr. P. C, have been modified by the insertion of the first 
proviso to clause (4) of the section in the Code of 1898. 

A witness' statement that a party is in possession is not evidence of • 

the fact. The question of possession is a mixed 
Possession, actual and one of law and fact and the evidence produced 
symbolical. ^ • .t • ^ , . , . , 

must give the various acts of ownership which go 

to constitute possession, so that the Court may arrive at its own conclu- 
sion:— Ishan Chandra Behara vs. Ramlochan Behara 9 W. R. 79. It has 
been held that in the absence of any other evidence of possession a 
Magistrate would be justified in finding possession with a person to 
whom symbolical possession has been given in execution of a decree, 
although slight evidence would be sufficient to rebut such evidence of 
possession :— Raja Babu vs. Modan Mohan Lai I. L. R. 14 Cal. 167. A 
Magistrate is bound to see that possession is kept with a decree-holder 
who has taken symbolical possession through Civil Court, though the 
judgment-debtor refused to give actual possession : — in re Chhatrakut 
Sing 5 C. L. R. 200, Raimohan Roy vs. Wise 16 W. R. Cr. 24, Syama 
Sundari Debya vs. Jardine Skinner & Co., 6 W. R. Cr. 10, Ranigang 
Coal Assodation vs. Hernial^ 24 W. R» Cr, 17, Bholanath Ghosh 
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vs. Mathur Mundle 7 C. L. R. 516, Nabin Coondu vs. Jogendrai 
Bhuttacharja 25 W. R. Cr. 18 and Kunjabehari Das vs, Khetter Pal Sang- 
I. L. R. 29 Cal. 208. But in Kulada Kinkar Roy vs. Danesb Mxr 
I. L. R. 33 Cal. 33 it was held that there is no inflexible rule of law 
that a Magistrate is concluded by every previous order of Civil or Criminal 
Court relating to possession of the land. A Magistrate is wrong in basing 
his decision solely on the evidence of title and for this his order was set 
aside in Kali Kristo Thakoor vs. Golam Ali Chaudhuri, I. L. R. 7 Cal. 46. 
In determining evidence of possession a Magistrate may discuss the 
question of title, if in his opinion, it is material on the question of possess- 
ion : — Raja Babu vs. Modan Mohan Lai I. L. R. 14 Cal. 169. Orders 
passed under s. 145 are binding only on the actual parties on whom the 
initial notices are issued : — Queen vs. Kuppayar I. L. R. 18 Mad. 51. In 
p. 192 I. L. R. 30 Cal. Krishna Kamini vs. Abdul Jubbur, — Banerji Judge 
remarked "to the question whether an order under s. 145 or s. 146 is 
binding on the whole world ♦ ♦ an affirmative answer is favoured by the 
provisions of sub-section (3) s. 145 and sub-section (2) s. 46," though he 
did not definitely decide the point. 

Form No. 25 M has been prescribed for issue of the final order under 
s. 145 Cr. P. C. Sample proceedings are given in the appendix. The 
Bench-clerk should bear in mind the new provision of publishing a copy 
of the initiatory order at or near the disputed land under clause (3). 

The provision as to publication of a copy of the order under dause 
(3) relates to a matter of procedure and not ci jurisdiction : — Kulada 
Kinker Roy vs. Danesh Mir I. L. R. 33 Cal. 33. 

S. 146 Cr. P. C. (i) If the Magistrate decides that none of 
the parties was then in such possession, or is unable to satisfy 
himself as to which of them was then in such possession of the 
subject of the dispute, he may attach it until a competent Court has 
determined the rights of the parties thereto, or the person entitled 
to possession thereof. 

(2) When the Magistrate attaches the subject of the dispute, 
he may, if he thinks fit, appoint a receiver thereof, who, subject to 
the control of the Magistrate, shall have all the powers of a receiver 
appointed under the Code of Civil Procedure. 

The Magistrate may lease out the land attached — in re Greesh 
Chandra Das 17 W. R. Cr. 38. A Magistrate has no jurisdiction under 
s. 146 to attach crops which have been severed from land and stored : — 
Ramzan Ali vs. Jonardan Sing I. L. R. 30 Cal. no. Where one party had 
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gSiined possession of a portion only of the property, the other 
party remaining in possession of the remainder, it was held by the 
High Court, that it was impossible to find that either party was in 
possession of the whole property (colliery with lands, mine and offices), 
and accordingly set aside the Magistrate's order directing one of the 
parties to be maintained, in possession of the whole and made an 
order attaching the property :— -Kattras Jheria Coal Company I. L. R. 22. 
Cal. 297. 

The form of warrant of attachment under this section is No. 23 of 
Schedule V. of the Procedure Code (form No. 26, High Court.) 

S. 147. Cr. P. C. Whenever any such Magistrate is satisfied as 
aforesaid that a dispute likely to cause* a breach of the peace exists 
concerning the right of use of any land or water (including any 
right of way or other easement over the same) within the local 
limits of his jurisdiction, he may inquire into the matter in manner 
provided by section 145 and may, if it appears to him that such 
rights exists, make an order permitting such things to be done, or 
directing that such thing shall not be done, as the case may be, 
until the person objecting to such thing being done, or claiming that 
such thing may be done, obtains the decision of a competent Court 
adjudging him to be entitled to prevent the doing of, or to do, such 
thing, as the case may be : 

Provided that no order shall be passed under this sectioil 
permitting the doing of anything where the rights to do such thing 
is exercisable at all times of the year, unless such right has been 
exercised within three months next before the institution of the 
inquiry ; or where the right is exercisable only at particular seasons 
or on particular occassions, unless such right has been exercised 
during the last of such seasons or occasions before such insti- 
tution. 

Formal recording of a proceeding is not necessary under s. 147 as 
in s. 145 Cr. P. C. ;— Miller vs. Rajendra Nath Chaudhuri, C. W. N. 670. 
A Magistrate is not competent to add parties in a case under s. 147 any 
more than in a case under s. 145 ;— Pasupati Nath Bose 5 C. W. N. 67. 
This decision is not subject to the Full Bench ruling in the case of 
Krishna Kamini vs. Abdul Jubbar I. L. R. 30 Cal 155, in which addition 
of parties has been allowed up to the beginning of the inquiry in s. 145 
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proceediBgs. In Mabammad Bikkan Mahtoo I. L. R. 50 CaL 918 it wms 
held that no final order can be passed without recording evidence except 
on express admission of both parties. 

The Civil Court is the proper tribunal to settle disputes relating to 
land and a Magistrate should inquire into such disputes only to prevent 
breach of the peace :— /Vf re Rasul Nasya, 1 1 W. R. Cr. 3. 

The civil law of easements is contained in ss. 26 and 27 of the 
Indian Limitation Act 1877 for Bengal and in Act V of 1882 for Madras 
Bombay, Central Provinces, ic. 

Easement has been defined in s. 4, Act V of 1882, as follows : — " An 
easement is a right which the owner or occupier of a certain land 
possesses, as such, for the beneficial enjoyment of that land, to do and 
continue to do something, or prevent or continue to prevent something 
being done, in or upon, or in respect of, certain other land not his own.'' 
Easements may be continuous or discontinuous, apparent or not non> 
apparent 

Complicated inquiries under s. 147 necessitating presence of a large' 
numbers of people should not be undertaken when peace may be 
preserved by binding down a few persons under s. 107 — Bithoo Lai 
V5, Domi Lai I. L. R. 21 Cal. ; Kali Kristo Thakoor vs, Anund Chundra 
Roy I. L. R. 23 Cal. 537. 

A Magistrate has no power to order under s. 147 that a ditch which 
had been filled up be reopened or a wall be pulled down : — Srimunt Dalui 
vs. Ram Chand Aduck 5 W. R. Cr. 57. A Magistrate cannot forbid 
carrying of Hindu corpses by a Pubfic Street on the complaint oi 
Mahomedans — in re Narayana I. *L. R. ^7 Mad. 49. Section 147 is ap- 
plicable in disputes concerning right to officiate in a Mosque: — Mahom- 
mad Musalias, vs, Kanjichuk'Musalias L L. R. 1 1 Mad. 323. and in t^ 
Pandurang Govind, I. L. R. 24 Bom. 527. EHsputes about right of 
performing worship and other religious rites do not fall under s. 147 
but should be dealt with under s. 107 Cr. P. C.» in re Atmanaran Pusab, 
I. L. R. 14 Bom. 25. Disputes relating to erection of bunds in a water 
channel may fall within section 147. 

In cases under s. 147 proprietors are not necessary parties : — Dukhi 
MoUa vs, Halway, I. L. R. 23 Cal. 55. But in Miller vs, Rajendra NaA 
2 C. W. N. 470, it was held that the proper parties in a case under a. 
147 are the persons claiming proprietory right in: the land or water in 
question and not their manager. 
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S. 148 Cr. P. C. (i) Whenever a local inquiry is necessary 
for the purposes of this Chapter, any District Magistrate or 
Siib-Divisiorial Magistrate may depute atly Magistrate Subordinate 
to him to make the inquiry and may furnish him with such written 
instructions as may seem necessary for his guidance and may declare 
by whom the whole or any part of the necessary expenses of the 
inquiry shall be paid. 

(2) The report of the petson So deputed may be fead as 
evidence in the case. (3) When any costs have be^n incurred by any 
party to a proceeding Under this Chapter for witnesses or pleader's 
fees, or both, the magistrate passing a decision under s. 145, 146 
or 147, may direct by whom such costs shall be paid ; whether by 
such party ot any other party to the proceeding and whether in 
whole or in part or proportions. All costs so directed to be paid 
may be recovered as if they were fines. 

Ordinarily the award of costs Should be made at the time the order 
is passed. But the High Court will not interfere in a few days^ 
delay : — Benode Chaudllurani vs. Kali Kristo Pal Chaudhurl I. L. R. 2i 
Calcutta 387 ; iSrShad Ali vs. Sarada Saha, I. L» R. 23 Cal. 37. When 
a decision has been given in a Case under s. 145 and the order for costs 
has been made at the same time by the same Magistrate, there is no 
objection to the amount of such costs being afterwards assessed by a 
different Magistrate on application made within reasonable time ; — 
Giridhari Chatterji vs. Ebadulla Naskar, I. L. R. 22 Cal 384* See 
contra :— Bhojon Sonar Vs. Kirban Sihg I. L. R. 2t Cal. 609. See also 
Emperor Tfs. Tomijuddi I. L. R. 24 Cal. 757. 

A Magistrate cannot pass an order of Costs without notice to the 
Other party — Prokash Chundra Sarcar z/j. Ram Prosad Pathok, I. L. R. 
28 Cal. 302. 

Additional costs incurred for extra fees, travelling and other expenses 
incurred by reason of bringing pleaders or counsel from a distance ought 
not to be allowed :--Rajendra Naran Roy Vs. Md* Arzumand Khan, IX 
C. W. N., p. 887. 
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CHAPTER VI. 

Of Inquiry into Cases Triable by the Court op Session 
OR High Court. 

S. 206 Cr. P. C. (i) Subject to the provisions of section 443, 

any Presidency Magistrate, District Magis- 

Power to commit for ^^^^ Sub-Divisional Magistrate or Magistrate 

of the first class, or any Magistrate empowered 

in this behalf by the Local Government, may commit any person 

for trial to the Court of Session or High Court for any offence 

triable by such Court 

(2) But, save as herein otherwise provided, no person triable 
by the Court of Session shall be committed for trial to the High 
Court 

The cases exclusively triable by the Sessions Court are shown in 

s. i«, x«A, ,«.4, xas^. i3o.a, i34, ^^^- ^ ^^ Schedule II of the Code 
X94.5, aoi, 2X1, 213, 2x4, 222, 225, 225A, Qf Criminal Procedure. Thev are 

235, and 471 (in certain cases X 218-2X, 226 * vyxiimucM j. xvr\,<^uux«^. xu^^y «,*« 

831-2, 234. 236, 238, 244-5, «ss-8, 281, 302-4, enumerated *on the margin for ready 

305-8, 3"-7, 327-31. 333, 364, 366-8, 370-1, » ^ 

376, 386-89, 395-400, 402, 412.3, 433. 436^ reference. Other cases may be com- 

449-50, 459-6?; 466.7, 472-477A, 493-6, I. P. •,, J , e • I- .1. - 

C. and their abetmcnts and attempts as mitted tO SeSSlOnS when the mquir- 

well as offences punishable under other laws . _ 

wi^ death, transportation or imprisonment ing Court CannOt award adequate 

of 7 years or upwards. . , ^ r ^i. i_ 

punishment for them or when some 
of the accused in the same inquiry in the same transaction are com- 
mitted to Sessions. — See Queen vs, Khaluk I. L. R. ii All. 393 and 
Queen vs, KhyemuUa I. L. R. 21 Cal. 429. Under s. 340 Cr. P. C. the 
accused has the right to be defended .by a pleader. The prosecution 
may be conducted under s. 495 by the Advocate General, Standing 
Counsel, Government Solicitor, the Public Prosecutor or with permission 
of the Court by any person above the rank of a police head conslable, 
except the police investigating officer. 

As to the duties of the prosecution, Mr. Justice Wilson observed in 
the case of Dhanoo Kazi I. L. R. 8 Cal. 121 : — "The prosecutor is not 
free to choose how much evidence he will bring before Court. He is 
bound to produce all the evidence in his favour directly bearing on the 
case. It IS prima /aa'e his duty to call all those witnesses who prove 
their connection with the transaction in question. The only valid excep- 
tion is when it is beleived that a witness if called will not tell the truth." 
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In the case Regina vs, Kristo Dhoba, 14 W. R. 16 E., Jackson Judge 
observed : — " I think every inquiry should be made previous to commit- 
naent to ascertain not only whether there was presumption of the guilt 
of the accused but also whether he was innocent. It is the duty of the 
police and the Magistrate not only to bring the parties suspected to trial 
but also to ascertain whether the parties suspected can clear themselves. 
♦ * * If the result of the inquiry into the defence leaves the matter 
in doubt, the case should be committed.'' 

S. 207 Cr. P. C. The following procedure shall be adopted in 

p , . . . . inquiries before Magistrates where the case 

preparatory to com- is triable exclusively by a Court of Session 

™* ^° ' or High Court, or, in the opinion of the 

Magistrate, ought to be tried by such Court. 

208 Cr. P. C. (i) The Magistrate shall, when the accused 
appears or is brought before him, proceed 

pJd^^.°^ evidence ^^ ^^^ ^^^ complainant (if any), and take 
in manner hereinafter provided all such. 

evidence as may be produced in support of the prosecution or m. 

behalf of the accused, or as may be called for by the Magistrate. • 

(2) The accused shall be at liberty to cross-examine the witnesses^ 
for the prosecution^ and in such case the prosecutor may re-examine 

them, 

(3) If the complainant or officer conducting the prosecution 
Process for produc "^^ *^® accused, applies to the Magistrate ta 

tion of further evi- issue process to com»pel the attendance of 
any witness or the production of any 
document or thing, the Magistrate shall issue such process unless,. 
for reasons to be recorded he deems it unnecessary to do so. 

(4) Nothing in this section shall be deemed to reqjuire a Presi-^ 
dency Magistrate to record, his reasons. 

In heinous cases generally the accused reserves cross examination of 
prosecution witnesses and examination of defence witnesses for the 
Sessions Court with the object of not disclosing the nature of the defence 
in the lower Court with a view to prevent the prosecution from damaging. 
the opponent's case by producing additional evidence under s. 119* 
Cr. P. C. or by other less honest means. But when^the accused produces. 
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evidence before the inquiring Magistrate under s. 208, the latter has no 
discretion but to take it : — Queen vs. Alimuddi, I. L. R. 20 All. 264. 

S. 209 Cr. P. C. (i) When the evidence referred to in section 
208, sub-sections (i) and (3), has been taken, 

torSXS.'^'*" ^"'^ ^^ ^^ ^^ «^««arK) examined the 
accused for the purpose of enabling him to 
explain any circun^stances appearing in the evidence against him, 
such Magistrate shall, if he finds that there are not sufficient 
grounds for committing the accused person for trial, record his 
reasons and discharge him, unless it appears to the Magistrate that 
such person should be tried before hinxself or some other Magistrate, 
in which case he shall proceed accordingly. 

(2) Nothing in this section shall he deemed to prevent a 
Magistrate from discharging the accused at any previous stage of 
the case if for reasons to be recorded by such Magistrate, he con- 
siders the charge to be groundless. 

The following extract from Bengal Government Circular No. 3060 — 
61 Js D. of 5th August 1891 should be borne in mind on this point : 
^* Many Magistrates do not appreciate that it is one of their duties to 
exhaust every source of inquiry that may appear available and to make 
good deficiencies in the evidence presented in Court but are under the 
erroneous impression that they have only to adjudicate upon such matter 
as the contending parties or the poHce choose to set before them. A 
case is not infrequently committed to Sessions without real necessity 
because the Magistrate will not take it upon him to exercise his 
Judgment." Similar views were expressed byUhe High Court in the case 
of Luchman vs. Juala I. L. R. 5 All. 161 : " The object; of the law in 
providing this inquiry before :trial ?een>S[ to be to prevent the commitment 
of cases in which there is no reasonable ground for conviction. This 
provision of the law is calculated on the one hand to save the accused 
from prolonged anxiety of undergoing trials for offences not brought home 
to them ; and on the other hand to save time of the Court of Sessions 
from being wasted over cases in which the charge is obviously not sup- 
ported by such evidence as could justify a conviction." 

A District Magistrate has no power to direct a subordinate Magis- 
trate to commit to Sessions. The Sessions Court is the only authority 
empowered by law to direct a commital — Anonymous 4 Mad. 31 and 
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Queen vs. Tilkoo Gqala 8 W. R. Cr. 61. But when the inquiring Magis- 
trate has less experience he often unofficially consults with the District 
Magistrate in intricate cases about the propriety of discharging or com- 
mitting Sessions cases. When a District Magistrate thinks that a 
failure of Justice has occurred by a subordinate Magistrate not commit- 
ing an accused to the Sessions he may call for the record and commit 
the accused himself under s. 436 Cr. P. C. 

A Magistrate having once committed a person for trial in the Sessions 
on a charge of adultery, immediately afterwards on the representation of 
the prosecutor that he wished to withdraw from the prosecution, dis- 
charged the accused. Held by the High Court that the order of 
discharge was bad — a commitment once made, can be quashed by the 
High Court only: — Empress vs, Jungbur, I. L. R. 4 All. 150. 

S. 210 Cr. P. C. (i) When, upon such evidence being taken and 
such examination (if any) being made, the 

be^med.^^^ '^ ^ Magistrate /j ja/«/^^ that there are sufficient 
grounds for committing the accused for trial, 

he shall frame a charge under his hand, declaring with what offence 

the accused is charged. 

(2) As soon as the charge has been framed, it shall be read 

' ^ , , and explained to the accused, and a copy 

Charge to he ex- '^ ' '^^ 

plained, and copy fur- thereof shall, if he so requires, be given to 
nished, to accused. him free of cost. 

According to English law a commitment ought to be made whenever 
one or two credible witnesses give evidence showing that the accused 
has committed an indictable offence (Hale's Pleas of the Crown II, 121). 
In India " a Magistrate holding a priliminary inquiry ought to commit 
the accused to Sessions when the evidence is enough to put the party on 
his trial and such a case obviously arises when credible witnesses make 
statements which if believed would obtain a conviction. The weighing 
of evidence with regard to improbabilities or apparent discrepancies is 
the function of the Court trying the case : " Queen vs, Namdeb Satvaji, 
I. L. R. II Bom. 372. 

" A Magistrate is not bound to commit simply because the evidence 
for the prosecution, if believed, discloses a case against the accused, but 
he is competent to consider the reliability of such evidence and to dis- 
charge the accused if he finds it untrustworthy : " in re Kalyan Sing 
L L. R. 21 All. 265. 
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In para 37, p. 13, Chapter I, VcL I, Generals Roles and Circular 
Orders, the High Court of Calcutta has enjoined—" in cases where death 
appears to have resulted from injuries vc^untarily inflicted by the party 
accused. Magistrates ought to be very careful not to take it upon 
themselves to absolve the accused from the graver charge and convict 
of hurt or grievous hurt only, unless they are quite clear that there 
is no sufficient evidence to warrant a commitment to Sessions for murder 
or culpable homicide not amounting to murder." By an additional 
note the High Court has provided that the above rule gives Magistrates 
full discretion not to commit when the evidence in their opinion does 
not justify a commitment and that this discretion should be exercised by 
them when the graver charge seems palpably hAse or clearly insufficient 
to support a conviction. 

A Magistrate after examining 4 witnesses for the prosecution dis- 
charged the accused ; subsequently on becoming aware that a fifth wit- 
ness was present, the Magistrate cancelled his order of discharge, took 
further evidence and committed the accused for trial — ^held that the 
commitment was good : — ^anonymous 7 Mad. Ap. 40. 

Some of the persons implicated in the Commission of the samt offence 
should not be tried by the Magistrate whilst others are committed to 
Sessions — Para 36 Chapter I, p. 12 of the High Court General Rules 
Vol I. ♦ ♦ 

The High Court has drawn attention of Magistrates to S. 509 

Cr. P. C> which provides that the deposition of 

"P?^^,^^'Seon's de- the Civil Surgeon or other Medical witnessmay 

position." ^ . .. . , . . . , ^ ,. / 

be given in evidence m any trial although the 

deponent is not called as a witness, if the following certificate is given 

to their evidence recorded at the inquiry : " the foregoing deposition 

was taken in the presence of the accused (name) who had an opportunity 

of cross examining the witness. The deposition was explained to the 

accused and was attested by me in his presence." 

The report under the hand of a chemical examiner is admissible but 
not one purporting to be a report of " the additional chemical examiner * 
—Queen vs, Atal Muchi I. L. R. Cal. 1026. 

In cases to be committed the Magistrate cannot call upon the accused 
to plead to the charge. The Magistrate is ^p note at the bottom of the 
charge sheet " the charge has been read and explained to the accused. 
He is called on to] give at once a list of witnesses he desires to call 
in defence." 
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S. 211 Cr. P. C. (i) The accused shall be required at once to 
List of witnesses for give in, orally or in writing, a list of the per- 
defence on trial. gons (if any) whom he wishes to be summoned 

to give evidence on his trial. 

(2) The Magistrate may, in his discretion, allow the accused to 

„ , give in any further list of witnesses at a sub- 

Further list. . , , , 

sequent time; and, where the accused is 

committed for trial before the High Court, nothing in this section 

shall be deemed to preclude the acccused from giving, at any time 

before his trial, to the Clerk of the Crown a further list of the 

persons whom he wishes to be summoned to give evidence on 

such trial. 

S. 212 Cr. P. C. The Magistrate may, in his discretion, summon 

Power of Magistrate and examine any witness named in any list 
to examine the wit- ... 
nesses. given in to him under section 211. 

S. 213 Cr. P. C. (i) When the accused, on being required to 

give in a list under section 211, has declined to 

Order of commit- do SO, or when he has given in such list and 
ment. 

the witnesses (if any) included therein whom 

the Magistrate desires to examine have been summoned and examined 
under section 212, the Magistrate may make an order committing 
the accused for trial by the High Court or the Court of Session (as 
the case may be), and (unless the Magistrate is a Presidency 
Magistrate) shall also record briefly the reasons for such commit- 
ment. 

(2) If the Magistrate^ after hearing the witnesses for the defence^ 
is satisfied that there are not sufficient grounds for committing the 
accused^ he may cancel the charge and discharge the accused. 

Clause (2) is new. 

Under High Court General Rules intimation of commitment in the 
prescribed printed form should be at once sent to the Sessions Court 
together with a copy of the charge sheet with names of witnesses of both 
parties written on its back. In many districts the Judge wants the com- 
mitment record also along with the above. Copies of all evidence and of 
important papers should be sent to the Government pleader at least 
7. days before the date fixed for Sessions trial :— Circular No. 6 of 24th 
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January 1871. The High Court at Calcutta has framed the following 
rules about commitments : — As soon as the dates of the Sessions fixed for 
each year are settled, a calendar showing these should be printed and 
fixed in a conspicuous place in the Court of the Magistrate. (In practice 
it will be found more convenient to paste it on the front page of the Magis- 
trate's diary). It shall be the duty of every Magistrate holding an inquiry 
to accelerate his proceedings so as to make the commitment if possible^ 
before the date fixed for the commencement of the ensuing Sessions and 
it shall be the duty of every superior Magistrate to carefully supervise 
the proceedings of the subordinate Magistrates, so that this may be, so 
far as possible, attained. Prosecutors and witnesses should be bound 
over to appear " at the next Criminal Sessions commencing." * * * It 
shall be clearly explained that failure to attend will be severely dealt with* 
The Sessions Judge shall fix the date for trial informing the Magis- 
trate who shall then notify the same to witnesses through local police. 
The Magistrate and the local police shall be responsible for the neces* 
sary arrangements to ensure the attendance of the witnesses and of the 
accused on the day of trial. The District Magistrate shall obtain from 
all subordinate Magistrates exercising powers to commit, the particulars 
of all cases committed by them and shall prepare and submit to the 
Sessions Judge, 2 days before the commencement of each Session, a 
calendar of all such cases in the form printed in p. 15, Chap. I, Vol. I of 
High Court General Rules. 

S. 214 Cr. P. C. If any person (not being an European British 

subject) is accused before a Magistrate other 

sidf^ P^esiden^y-to^ns ^^^n a Presidency Magistrate of having com- 

jointly with European mitted an offence conjointly with an European 
British subject. ... . . 

Bntish subject who is about to be committed 

for trial, or to be tried, before the High Court, on a similar charge, 

arising out of the same transaction, and the Magistrate finds that 

there are sufficient grounds for committing the accused for trial, he 

shall commit him for trial before the High Court, and not before the 

Court of Session. 

S. 215 Cr. P. C. A commitment once made under section 21 j 

or section 214 by a competent Magistrate or 
Quashing commit- , ^ ^ v- o • j .- t 

ments under section by a Court of Session under section 477^ vr by 

213 or 214. ^ (j^^n ^^ Revenue Court under section 478i 

can be quashed by the High Court only, and only on a point of law* 
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S. 216 Cr. P. C. When the accused has given any list of wit- 
nesses under section 211 and has been com- 
tSuxnmons to witnesses 
for defence when ac- mitted for trial, the Magistrate shall summon 

cased is committed. such of the witnesses included in the list, as 

have not appeared before himself, to appear before the Court to 
which the accused has been committed : 

• Provided, that, where the accused has been^ committed to the 
High Court, the Magistrate may, in his discretion leave such witnesses 
to be summoned by the Clerk of the Crown, and such witnesses may 
be summoned accordingly : 

Provided^ also, that if the Magistrate thinks that any witness is 

^ included in the list for the purpose of vexation 

Refusal to summon , , ^ , ^ • , j r • • 

unnecessary witness or delay, or of defeatmg the ends of justice, 

unless deposit made. ^^^ Magistrate may require the accused to 
satisfy him that there are reasonable grounds for believing that the 
evidence of such witness is material, and if he is not so satisfied, may 
refuse to summon the witness, recording his reasons for such refusal, 
or may, before summoning him, require such sum to be deposited as 
such Magistrate thinks necessary to defray the expense of obtaining 
the attendance of the witness and all other proper expenses, 

.An accused person is entitled to have examined as witness any person 
named in the list of witnesses delivered to the Magistrate and the Magis- 
trate should take measures to enforce the attendanee of such person : — 
Queen vs. IshanDutt 6 B. L. R. App. 88. If an accused person being 
called on under s. 211 to give orally or in writing a list of his witnesses, 
declines to give such list, he cannot compel the Magistrate after commit- 
tal to issue summons on witnesses on his behalf :— Queen vs, Shakir 
Ali I. L. R. II All. 502. 

S. 21.7 Cr. P. C. (i) Complainants and witnesses for the prose- 
cution and defence, whose attendance be- 
and^'^^tnl'sT^^^^ ^^^^ ^^^ Court of Session or High Court is 
necessary and who appear before the Magis- 
trate, shall execute before him bonds binding themselves to be in 
attendance when called upon at the Court of Seiision or High Court 
to prosecute or to give evidence, as the case may be. 

33 
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{2) If any complainant or witness refuses to attend before the 
Detention in custody Court of Session or High Court, or execute 

JSatte^or to eS ^^^ ^""^ ^'^^^ *^^^^^^ ^^^ Magistrate may 
hond. detain him in custody until he executes such 

bond, or until his attendance at the Court of Session or High Court 
is required, ^^ when the Magistrate shall send him in custody to the 
Court of Session or High Court, as the case may be. 

S. 218 Cr. P. C. (i) When the accused is committed for trial, 
the Magistrate shall issue an order to such 
be^oUfi^"'^''^^*'"^'' person as may be appointed by the Local 
Government in this behalf, notifying the 
commitment, and stating the offence in the same form as the charge, 
unless the Magistrate is satisfied that such person is already aware 
of the commitment and the form of the charge : 

And shall send the charge, the record of the inquiry and any 
Charge, etc., to be weapon or Other thing which is to be pro- 

forv^ded to High ^juced in evidence, to the Court of Session 

Court or Court of ' , , 

Session. or (where the commitment is made to the 

High Court) to the Clerk of the Crown or other officer appointed 

in this behalf by the High Court. 

(2) When the commitment is made to the High Court and 

English translation to ^^^ P^^^ ^^ *^^ ^^^^^^ ^^ ^^^ ^^ ^^S^^"^' ^ 
be forwarded to High English translation of such part shall be 

forwarded with the record. 
S. 219 Cr. P. C. (i) The Magistrate may, t/Ae thinks fit, sum- 
mon and examine supplementary witnesses 
Power to summon , '^^ t r i. 

supplementary wit- after the commitment and before the com- 

^^^^^ mencement of the trial, and bind them over 

in manner herein before provided to appear and give evidence. 

(2) Such examination shall, if possible, be taken in the 
presence of the accused, and, where the Magistrate is not a 
Presidency Magistrate, a copy of the evidence of such witnesses 
shall, if the accused so require, be given to him free of cost. 

S. 220 Cn P, C, Until and during the trial, the Magistrate shall. 
Custody of accused subject tO the provisions of this Code regard- 
pending triaL jjjg ^jjg taking of bail, commit the accused, 

by warrant, to custody. 



Digitized by VjOOQIC 



magistrates' court manual, 239 

S. 337 Cr. P. C. (i) In the case of any offence triable exclu- 
Tender of pardon sively by the Court of Session or High Court, 
to accomplice. the District Magistrate, a Ptesidency Magis- 

trate, any Magistrate of the first class inquiring into the offence, or, 
with the sanction of the District Magistrate, any other Magistrate, 
may, with a view of obtaining the evidence of any person supposed 
to have been directly or indirectly concerned in, or privy to, the 
offence under inquiry, tender a pardon to such person on condition 
of his making a full and true disclosure of the whole of the circums- 
tances within his knowledge relative to such offence, and to every 
other person concerned, whether as principal or abettor, in the 

commission thereof. 

(2) Every person accepting a tender under this section shall 
be examined as a witness in the case. 

(3) Such person, if not on bail, shall be detained in custody 
until the termination of the trial by the Court of Session or High 
Court, as the case may be. 

(4) Every Magistrate, other than a Presidency Magistrate, who 
tenders a pardon under this section shall record his reasons for so 
doing, and, when any Magistrate has made such tender and 
examined the person to whom it has been made, he shall not try 
the case himself, although the offence which the accused appears 
to have committed may be triable by such Magistrate. 

Sub-sec. (1) Triable Exclusively by the Court of Session r 

So that in a case which can be tried also by a Magistrate na pardon can be tender- 
ed and where uch pardon has been wrongly tendered his evidence is not admis- 
sible ; Hanmanta, i Bom. 610 ; Sadhu Rami, 10 CaL 936. Asghar Alt, I. L. R. 
2 All. 26a But the pardon is not necessarily invalid if the case be subsequently 
found triable by a Magistrate, see Sub-seC- (4)- 

To whom a pardon may be tendered : — An accused who has been 

discharged for want of evidence may be examined as a witness ; Behary, 7 W. R. 
44. So also a pardon may be tendered to an accused who has pleaded guilty, 
Kallu 7 All. 160. As. to the difference between an accomplice and a Police spy, 
see Jado Charon, 19 Bom. 363. 

Sub-sec. (2) shall be examined oa a witness : means that for 
all purposes (subject to a fiulure to satisfy the conditions, of this pardon a& 
provided for by sec. 337) such a person ceases to be triable for the offcoce or 
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offences under enquiry or for any other offence of which he appears to have been 
guilty in connection with the same matter while making a full and true disdosoie 
of the whole of the circumstances within his knowledge relative to the offences 
under enquiry. The question of how far the pardon protects him and what portion 
of it should not protect him ought not to be treated in a narrow sinrit ; Ganga 
Charan, I. L. R. ii All. 79. 



CHAPTER VII. 
Sanctions and other Proceedings in case of certain. 

OFFENCES affecting THE ADMINISTRATION OF JUSTICE 

AND Contempts of Court. 

S. 195 Cr. P. C. (i) No Court shall take cognizance: — 

(a) of any offence punishable under sections 172 to iSS (both 

inclusive) of the Indian Penal Code, except 
Prosecution for con- ... . . * , 

tempts of lawful autho- With the previous sanction, or on the com- 
rity of public servants. pi^^^ ^ jj^ p^yj^ Servant concerned or of 

some public servant to whom he is subordinate ; 

(b) of any offence punishable under sections 193^ 194, 195, 196, 

199, 20CS 205, 206, 207, 208, 209^ ?io, 2X1 or 
Prosecution for certain or^i. i^j—t t^ er 

ounces against public 238 of the same Code, when such offence is 

justice. committed in, or in relation to, any proceed- 

ing in any Court, except with the previous sanction, or on the com- 
plaint, of such Court, or of some other Court to which such Court is 
subordinate ; 

{c) of any offence described in section 465 or pxmishable under 

sections 471, 475 or 476 of the same Code,- 
offe^eT^ relaUnI' to ^^n such offence has been committed by a 
dbcuments given in party to any proceeding in any Court iir 
evidence. -. • ^ ., . . 

respect of a document proauced or given in 

evidence in such proceeding, except with the previous sanction, or 
on the complaint, of such Court, or of some other Court to which 
such Court is subordinate. y 

(2) In clauses (h) and (c) of suh-section (i) the term ^^ Court ^^ 
means a Civil, Revenue or Criminal Court, but does not include a 
RegtstroT or Sub-Registrar under the Indian Registrcttion Acf^ 
1877. 
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(3) The provisions of sub-section (t\ with reference to the offences' 

named therein^ apply also to the abetment of such offences^ and 
attempts to commit them. 

(4) Tlie sanction referred to in this section may be expressed in 

general terms, and need not name the 

Nature of sanction accused person ; but it shall, so far as practi- 
necessary. ./. r ^ * * '. 

cable, speafy the Court ot other place in 

which, and the occasion on which, the offence was committed. 

(5) When sanction is given in respect of any offence referred to 
in this section, the Court taking cognizance of the case may frame a 
charge of any other offence so referred to which is disclosed by 
the facts. 

(6) Any sanction given or refused under this section may be 
revoked or granted by any axrthority to which the authority giving or 
refusing it is. subordinate ; and no sanction shall remain in force for 
more than six months from the date on which it was given ; provided! 
that the High Court may, for good cause shewn, extend the time. 

(7) For the purposes of this section every Court shall be deemed 
to be subordinate only to the Court to which appeals from the former 
Court ordinarily li^ that is to say : — 

(d) where such appeals lie to more than one Court, the Appellate 
Court of inferior jurisdiction shall be the Court to which such 
Court shall be deemed to be subordinate ; 

(^ where such appeals lie to a Civil and also to a Revenue^ 
Court, such Court shall be deemed to be subordinate to the Gvil or 
Revenue Court according to the nature of the case* m coimectio» 
with which the offence is alleged to have been corapmtted ; 

{^ where no appeal lies such Court shall be deemed to ber 
subordinate to the principal Court of original jurisdiction within the 
local limits of whose jurisdSction such first-mentioned Court is? 
situate. 

Grant of sanctionr presupposes^ an application by a party for sucfi sanction :^— 

Baparam^s case, I. L.. R. 20 CaL 474. Also see in re 

^AppEcation for sane- Banarasi Das I. L. RT. 18^. All. 213, and Durga Das^ 

Rakhit vs. Queen I. L. R. 27 Cal. 820. Where no* 

sanction is applied for the Court should proceed under s. 476 Cu PI C. Wheiv 
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subordinate Courts grant sanction to prosecute under s. 195 it is incnmbent on 

them to frame proceedings so as to enable the Higji 

Proceedings. Court to satisfy itself from tlie record whether the 

sanction has been properly granted : — Kedar Nath Das 

vs, Mohes Chandra Chakraburty, I. L. R. 16 Cal. 661. 

The Court before which the perjury is committed is to grant sanction ; the 

change of incumbent leaves it still the same Court,. 

Who can grant sane- Anonymous 7 Mad. Ap. 12. A prosecution under 

s. 182 I. P.' C. may be instituted with the sanction oi 

the public officer to whom the false information was given or of his official superior 

— Queen vs, Jugal Kisore I. L. 8 AIL 382. 

No sanction is necessary for prosecution under s. 193 I. P. C« for fiibricaton of 
evidence during Police investigation of a case not pending in any Court :— Jogot 
Mozumdar vs. Queen I. L. R. 2 Cal. 7S6, 

No sanction is neoessrry for prosecution under s. 82 of the Indian R^stration. 
Act :—Gopi Nath vj. Kuldip Sing, L L. R. 11 CaL 566, Queen w. Yythilinga, 
I. L. R. II Mad. 500 and Queen vs. Tulju L L. R. 12 Bom. 36. Per contra 
See in re Venkattichala I. L. R. 10 Mad. 154 and Atchyaya vs, Gangyyul. L. R» 
15 Mad. 138. 

When A institutes before the police criminal proceedings and the police reports 
the case to be fisilse, but A impugns the correctness of the police report before 
the Magistrate by a petition, this petition is a complaint under s. 4 clause (^ of the 
Cr. P. C. and this complaint must be dismissed under s. 203 after A's examination 
on oath before sanction can be granted for A's prosecution under %, 211 1. P. C, 
for the false charge :— Jogendra Nath Mnkerji vs. Emperor, L L. R. 33 Cal. I. 

A complaint made before the Police and judicially declared to be false is not a» 
offence committed in or in relation to any proceeding in any Court and no sanctioik 
is necessary for prosecution of the complainant under s. 211 I. P. C. — Patiram 
Ruidas vs, Mohammad Kasim 3 C. W. N. 33, Government of Bengal vs, Gokul 
Chaudhuri 24 W. R. Cr. 41 and Ramrajan Bhaduri vs, Madhab Ghose 
25 W. R. Cr. 33. 

A sanction to prosecute when applied for'after termination of the proceedings 
in' course of which the offence is alleged to have 
Notice before sanction ^^^^^ committed ought not to be granted .without 
to the opposite party. . . . , , , , , 

notice to the opposite party who should have an 

opportunity of being heard : — Abbilakh Sing vj. Khublall, L. R. 10 Cal. iiO(X 
This was over-ruled by the Full -Bench case .Krishnanand Das vs, Hari Biera, 
I, L. R. 12 Cal. 58, in which it was held that no notice is necessary to the person 
against whom it is intended to proceed, before the Court, before which the alleged 
offence has been committed under s. 195 Cr. P. C. sanction a complaint being^ 
made to a Magistrate regarding one of the ofiencet mentioned in the section. But 
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notices were held necessary in th« cases of Kedar Nath Chakraburty vs, Mohes 
Chandra Chakraburty, L L. R. 16 Cal. 661, Pampavati Shastri vs. Subha Shastri, 
I. L. R/as Mad. 210. 

A sanction to prosecute for felse evidence should specify the statement alleged 
tx> be ^Use : — in re Jiban Ambai Das, I. L. R. 19 Bom. 362. The place and time 
of committing the alleged offence should be mentioned in the sanction — Hardoyal 
w. Durga Prasad I. L. R. 6 All. 105. The mention of the particular Section of 
the Penal Code was held not necessary in the following cases :— Regina vs, Tai, 8 
Bom. Cr. 24, and Jadunath Hazra vs, Annoda Sarcar 1 1 C. L. R. 53. 

A prosecution on a charge under s. 211 I. P. C. should not be grailted under 
s. 195 Cr. P. C. as a matter of course, but only when the complainant can satisfy 
the Court that the interests of justice require a prosecution and that there is a 
£»trong prima facie case against the accused : — In re Gauri Sahai L L. R. 6 All. 
114. When a complaint is dismissed on Police report the complainant should be 
given an opportunity of showing the truth or bona fides of the complaint before 
sanctioning or directing his prosecution for false complaint : — Queen vs, Yendava 
Chandramna I. L. R. 7 Mad. 189. Before order to prosecute for false charge 
is made, the person who made the original charge should be offered an opportunity 
of supporting it or abandoning it : — Queen vs. Sham Lai I. L. R. 14 Cal. 707 F.B. 
The justification of these rulings was questioned in Jc^endra Nath Mukerji vs. 
Emperor I. L. R. 33 Cal. I in these terms : — " Such a procedure is unknown to the 
statute law of this country or to the statute law of England, Scotland or Ireland. 
It is not the law in Madras (Rama Samy vs. Queen I. L. R. 7 Mad. 292) 
or in Bombay (Imperatrix w- Jijibhai Govind I, L. R. 22 Bom. 596) ^r in the 
United Provinces (Queen vs. Raghu Tewari, I. L. R. 15 All. 336). The District 
Magistrate tzannot order prosecution under s. 211 I. P. C. in a police case which 
the police reported as felse and which another Magistrate on judicial inquiry also 
reported to be false. Only the Magistrate holding judicial inquiry can direct pro- 
secution under s. 476 Cr. P. C."— Haibat Khan vs. Emperor, I. L. R. 33 Cal. 30, 
In para. 6, Bengal Government resolution on the report of the Police Adminis- 
tration for the year 1902 tho following remarks occur bearing on this point :— - 
"The L. G. thinks that Magistrates are becoming more reluctant to declare a 
case maliciously false, on account of the long and tedious proceedings which are 
likely to result in such a course, but H. H. trusts that a desire to avoid 
trouble will not prevent Magistrates from doing their obvious duty by denouncing 
such cases when tiiey really occur and tiius indirectly protecting innocent 
persons from the danger of a fisilse charge." In para 10, Bengal Government 
xesolution on the Police Administration Report of 1901, the following instructions 
were given :—" The L. G. is aware that conviction on these charges (ss. 211 
and 182 I. P- C.) are as a rule very difficult to secure but it would seem better to 
take the risk of an acquittal rathertiian encourage those who harass their neighbours 
by bringing such (felse) cases in the beUef that they can do so witlj|impunity.' 
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Where one Court finds a docament to be gemmie, bot mother Court, considers 
k fiUse, it is not desinhle to grant sanctioQ for prosecution for ifxgaj : — ^Ram 
Prasad Roy «. Saba Roy, i, C W. N. 40a 

A Conrt can grant fredi sanction if the first sanction has expired by efBox 
of time :— X^okb Sing vs. Debi Frosad L L. R. 6 AIL 45. FreA sanction dioold 
not be granted withoat spedal eiqilanation :— Joy Deb Sii^ ttr. Hadhar Pmmd 
Smg, I. L. R. II CaL 577. 

S. 476 Cr. P. C. (i) When any Civil, Criminal or Revenue 

« , . Court is of opinion that there is firound for 

rTOcednre ui cases .... • 

mentioned in section inquiring into any offence referred to in 

'^^ section 195, and committed before it or 

brought under its notice in the course of judicial proceeding, such 
Court, after making any preliminary inquiry that may be necessary 
nu^y send the case for inquiry or trial to the nearest Magistrate of 
the first class, and may send the accused in custody, or take 
sufficient security for his appearance, before such Magistrate ; and 
may bind over any person to appear and give evidence on such 
inquiry or trial. 

{2) Such Magistrate shall thereupon proceed according to law^ 
as if upon complaint made and recorded under section 200^ and 
may^ if he is authorised under section Ip2 to transfer cases^ transfer 
the inquiry or trial to some other competent Magistrate. 

Clause (2) is new. A land acquisition Deputy Collector is not a Revenue 
Court within the meaning of s. 476 Cr. P. C. : — Durga Das Rakhit I. L. R. 27 
CaL 820. It is not necessary that the preliminary inquiry should be made in the 
presence of the accused : — Govindo Nayar I. L. R. 7 Mad. 224. The section 
does not require that a notice should be given to the accused s — Empress vj. Bhola, 
Tunjab Recs. 1888, p. 2. Where a Magistrate takes action under s. 476 Cr. P. C. 
it is not necessary for the validity of his order that he should hold a preliminary 
inquiry : — Queen vs. Matab Lai I. L. R. 15 All. 392, and Baperam Sarma vs. 
Gauri Nath Dutt I. L. R. 20 Cal. 494. Before a Court is justified in making 
an order under s. 466 Cr. P. C. directing prosecution of a person, it ought to 
have before it, direct evidence fixing the offence upon the persons whom it is 
sought to charge, either in course of the preliminary inquiry under s. 476 
'Cr. P. C, or in the earlier proceedings out of which the prosecution arises. Mere 
suspicions is not sufiicient ;— Khepu Kath Sikdar »«. Girish Chundra Mukerji, 
1. L. R. 16 Cal. 730. Where in an execution case a warrant for delivery of 
possession of lands -was entrusted for execution to'the.Nazir who went to the spot 
and was obstructed by the opposite party to the suit and on his reporting the 
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matter the Munsiflf held an inquiry under s. 476 Cr. P. C. and sent the accused 
for trial under s. 186 I. P. C.,--held by the High Court that the judicial proceed- 
ing terminated when the MunsifF passed the decree and that the subsequent 
«cts were not judicial proceedings and that he had no jurisdiction to hold 
the preliminary inquiry under s. 476 Cr. P. C.,— Hara Charan Mukerji vs. 
King Emperor, I. L. R. 32 Cal. 367. 

The power of revoking given under s. 195 (6) Cr. P. C. is only in respect of 
sanctions under s. 195 Cr. P. C. and not of complaints under s. 476 Cr. P. C, 
Queen vs. Ankanua. I. L. R. 23 Mad. 205. The High Court has no power 
on appeal to set aside a complaint under s. 476 Cr. P. C.,— Queen 7is. Narakka 
I. L. R. 13 Mad. 144, and Emperor vs, Rachappa I. L. R. 13 Bom. 109. 
But it can interfere on revision as in Khepu Sikdar vs, Girish Chundra Mukerji, 
I. L. R. 16 Cal, 730, in re Mathura Das I. L. R. 16 All. 80, arid Chaiidhuri 
Mamood I. L. R. 20 Cal. 345. See also Durbar, Manun vs, Jogoo Lall I. L. R. 
22 Cal. 573. 

S. 480 Cr. P. C. (i) When any such offence as is described in 

^ ^ . section 175, section 178, section 170, section 

Procedure m cer- .. 

tain Jcases of con- 180 or seciion 228 of the Indian Penal Code 

^®""P^- XLV of i860 is committed in the view or 

presence of any Civil, Criminal or Revenue Court, the Court may 

cause the offender, whether he is an European British subject or 

not, to be detained in custody ; and at any time before the rising 

of the Court on the same day may, if it thinks fit, take cognizance 

of the offence and sentence the offender to fine not exceeding two 

hundred rupees, and in default of payment to simple imprisonment 

for a term which may extend to one month, unless such fine be 

sooner paid. 

(2) Nothing in section 443 or section 444 shall be deemed to 

apply to proceedings under this section. 

S. 175 I. P. C. deals with intentional omission to produce a document 
to a public servant by a person legally boimd to produce or deliver such 
document 

S, 178 I. P. C. deals with refusal of oath when duly required to take 
oath by a public servant. 

S. 179 L P. C. deals with refusal to answer questions being legally 
bound to state the truth. 

S. 180 deals with refusal to sign a statement made to a public servant 
when legally required to do so. 

34 
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S. 228 deals with intentional insult or interruption to a public servant 
fitting in any stage of a jndicial proceeding. 

It is contempt of Court for a suitor under any pretext whatever to 
-communicate with a Judge except by public proceedings in open Court 
"respecting the merits of a pending case : — Taylor vs. Asraedh Koonwar 
4 W. R. 86. A Barrister offended by the use of strong expression by a 
Judge in Court sent an officer to the Judge's private residence upon a 
pacific errand to ask for an explanation, {ield that the party sending^ 
^e message and the party conveying it were guilty of contempt of Court : — 
4n re Pijjard i Hyde 79. Prevarication while giving evidence is not 
contempt of Court under s. 228 I. P. C. Regina w. Auba Bin Bhiorav, 
4 Bom. Cr. 6. See also Queen tv. Harri Pramanik Tantee, 15 W. R. 
Cr. 5, 

A Criminal Court inflicting a fine for contempt of Court should 
specifically record its reasons and the facts constitutimg Ae contempt 
with any statement the accused may make as well as the finding and 
•sentence ; otherwise the High Court will set aside die order : — Puncha- 
nund Tambiran 4 Mad. 229 ; Kashinath Vital its, Daji Govind 7 Bom. 
A. C. 102. The procedure l?iid down under s. 480 Cr. P. C. should be 
strictly followed. The provisions should be applied then and there, at 
any rate before rising of the Court. When a Magistrate in whose 
presence contempt (was committed took congnizance of the case 
immediately, but to give the accused an opportunity of showing cause 
postponed his final order for some days — ^held that such action, though 
it might be irregular, was not illegal, and as the accused was not 
prejudiced, was covered by s. 537 Cr. P. C. ; also held that it was 
doubtful whether there was any necessity to postpone final orders in the 
case : — Queen vs. Paimbas Bakhsh I. L. R. 11 All. 361. 

Form No. 53 -shoiild be used for commitment under s. 480 when a 
fine is imposed. 

S. 481 Cr. P. C. (x) In every such case the Court shall record 
Record in such the facts constituting the offence, with the 
^^^^ statement (if any) made by the offender, as 

well as the finding and sentence. 

(p) If the offence is under section 228 of the Indian Penal Code, 
XLVof i860, the record shall show the nature and stage of the 
judicial proceeding in which the Court interrupted or insulted was 
sitting, and the nature of the interruption or insult 
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S". 482 Cr. P. C. (i) If the Court in any case considers that 
Procedure where ^ person accusecP of any of the offences- 
Court considers that referred to iir section 480 and committed fn 
case should not be . , 

dealt with mder its view or presence should be imprisoned! 
sec ion 450, otherwfse than in default of payment of fine;, 

or that a fine exceeding two hundred" rupees should be ^inposde 
upon him, or such Court fs, for any other reason, of opinion that * 
the case- shou!d not be dfsposed of under section 480,. such Court, 
after recording the facts constftuting the offence and the statement 
of the accused as hereinbefore provided,, may forward the case to* 
a Msgistratc having jurisdiction to try the same^ andi may require 
security to be given for the* appearance- of such accused person 
before such Magistrate, or, if sufficient security is. not given, shall 
forward such person in- custody to such Magistrate; 

(t) The Magistrate to ^^diony any case- is forwarded undisr this^ 
section^ shall proceed to- hear the complaint s^ainst the accused 
person in* manner hereinbefore provided. 

S. 483 Cr. P. C. When the Local Government so- directs; any 

When Registrar or Registrar or any Sub-Registrar appointed 

Ie"enK'?ivu"co„^ "^^ ^^ Indian Registration Act III of 

within section 48b an* i^7» shall' be deemed to be a Civil Court 

^ * withinr the meaning of sections 48b and 48'2. 

Sk 4&4 Cr. P. C When any Court has under section 48^0 ad- 

Discharge of offender J«^^ ^ offender to punishment for refusing 

en submission or or omitting to* da anything which he- was 

' lawfully required tado, or for any intentional 

insult or interruption, the Court may, in its discretion, discharge the 
offender or remit the punishment on hfs submission to the order 
or requisition of sucb Courts or oa apology being made to its 
satisfaction. 

S. 485 Cr. R C- If any witness ar^ person called fo produce a 
Imprisonment or document or thing, before a Crimtnal Court 
Siir'to Iw^rT refuses-to answer such questions as are put 
produce document, to him OT to produce any document or tMng; 

in his possessson or power which the Court requires him to produce^ 
and does not oflfer any reasonable excuse for such refusal such Court 
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may, for reasons to be recorded in writing, sentence him to simple 
imprisonment, or by warrant under the hand of the {n-esiding Magis- 
trate or Judge commit him to the custody of an officer of the Court, 
for any term not exceeding seven days, unless in the meantime such 
person consents to be examined and to answer, or to produce the 
document or thing. In the event of his persistii^ in his refusal, 
he may be dealt with according to the provisions of section 480 or 
section 482, and, in the case of a Court established by Royal 
Charter, shall be deemed guilty of a contempt 

S. 486 Cr. P. C. (i) Any person sentenced by any Court under 

Ameais fr Section 480 or section 485 may, notwitb- 

▼icdons in contempt- Standing anything hereinbdbre contained, 

^^**^ appeal to the Court to which decrees or orders 

made in such Court are ordinarily appealable. 

(2) The provisions of Chapter XXXI shall, so £eu: as they are 
applicable, apply to appeals imder this section, and the Ai^>ellate 
Court may alter or reverse the finding, or reduce or reverse the 
sentence i^ppealed against. 

(3) An appeal from such conviction by a Court of Small Causes 
in a presidency-town shall lie to the High Court ; and 

an appeal from ^ucb conviction by any other Court of Small 
Causes shall lie to the Court of Session for the Sessions Divisioo 
within which such Court is situate. 

(4) An appeal from 5uch ccmviction by any officer as Registrar 
or Sub-R^;istrar appointed as aforesaid may, when such officer is 
also Judge of a Civil Court, be made to the Court to which it 
would, under the preceding portion of this section, be made if such 
conviction were a decree by such officer in his capacity as such 
Judge, and in other cases may be m^de to the District Juifee, or, 
in the presidency-towns, to the High Court. 

S. 487 Cr. P. C. (i) Except as provided in sections 477, 480- 

Certain Judges and and 485, no Judge of a Criminal Court or 
Magistrates not to try ,. . ^ , , , , ^ »^. , 

offences referred to in Magistrate, other than a Judge of a High 

mftt^^ 'ufo7e^'"tW C^^^^ ^^ *^^ Recorder of Rangoon, shall 
selves. try any person for any oflfence referred to in 

section 195, when such offence is committed bef(^e himself or in 
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contempt of his authority, or is brought under his notice as such 
Judge or Magistrate in the Court of a judicial proceeding. 

(2) Nothing in section 476 or section 482 shall prevent a 
Magistrate empowered to commit to the Court of Session or 
High Court from himself committing any case to such Court 



CAAPTER VIIL 

MAIlfTENANCE. 

S. 488 Cr. P. C. (i) If any person havic^ sufficient meana neg- 

^ , . . ^ lects or refuses to maintain his wife or his 
Order of mainten- 
ance of wives and legitimate ot ill^itimate child, unable to 

^ ^"* maintain itseU; the District Magistrate, a 

Presidency Magistrate, a Sub-Divisional Magistrate or a Magistrate 

of the first class may, upon proof of such n^lcct or refusal, order 

such person to make a monthly allowance for the maintenance of 

his wife or such child, at such monthly rate, not exceeding fifty 

rupees in the whole, as such Magistrate thinks fit, and to pay the 

same to such person as the Magistrate from time to time directs. 

(2) Such allowance shall be payable from the date of the order, 
or if so ordered from the date of the application for maintenance. 

(5) If any person so ordered wilfully neglects to comply with 
the order, any such Magistrate may, for every 
oideV^'*^^"**^^ ^^ breach of the order issue a warrant for levying 
the amount due in manner hereinbefore provide 
ed for levying fines, and may sentence such perscMi, ibr the whoie 
or any part of each month's allowance remfaining unpaid after the 
execution of the warrant, to imprisonment for a term which may 
extend to one mKmth or until payment if sooner made ; 

Provided that, if such person offers to maintain Ws wife on 
condition of her living with him, and she refuses to five with him; 
such Magistrate may consider any grounds of refusal stated by 
her, and may make an order under this section notwithstanding; 
such offer, if he is satisfied that there is just ground for so doing. 
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(4) No wife shall be entitled to receive an aUowaoCe from 
her husband under this section if she is fiving in adultery, or if, 
without any sufficient reason, she refuses ta live with her husband, 
or if they are living separately by mutual consent. 

(5) On proof that any wife in whose fevour an €>rdier has beea 
made under this section is living in adultery, or that without 
sufficient reason ^)e refuses ta live with her husband, or that they 
are living separately by mutual consent, the Magistrate ^ba^ cancel 
the order, 

(6) All evidence under this Chaper shall be taken in the presence 
of the husband or father^ as the case may be^ ar^ when Ms personal 

attendance is dispensed wifh^ in the presence of his pleader^ and^ shalt 
be recorded in the manner perscribed in the case of summons-cases : 

Provided that if the Magistrate is satisfied that he is wilfulTy 
avoiding servicey or wilfulfy neglects ta attend the Courts the Magistrate 
may proceed to hear and determine the case ex parte. Any order sa 
made may be set aside for good cause shewn^ on appUcatton mcuU 
within three months from the date thereof 

(j) The accused may tender hinfself as a witness and in such 
case shall be examined as such, 

(8) The Court in dealing with applications under this section 
shall home power to make such order as to costs as may be fust, 

(p) The accused may be proceeded against in at^ district where 
he resides or is^ or where he last resided with his wife, or, as the 
case may be, the mother of the illegttimatec hild. 

Sub-sec. (1) Wife, legitimate or inegitimatec&ild: The duty 
to maintain is independent of the personal law to which the parties may 
be subject. A Moota wife among the Shias is not entitred to mainten- 
ance under the Mahomedan Law, but she is entfded to mafntenance 
under this section ; Luddum Sahiba, 8" CaT. 736. So also fn IVfadras it 
was held that a father was bound to maintain his child, though under the 
Marumakattayan law in Malabar, the father is not bound to support 
his children ; Kariyadan 19 Mad. 461. A noan is not bound to maintain 
a single woman who may have become pregnant through him, but he 
is bound to maintain the illegitimate child after its birth. A Nikah 
wife is enlitled to maintenance as she is a wife within the meaning of 
this section, Nikah marriage being a form of marriage recognized in the 
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Pena! Code ; Jaddo, 6 W. R. 60 ; Monuroodrin, 18 W. R. 28. As to 
«ffect\)F divorce, see Shah Abu, 19 All. 50. 

HavinfiT suffioient meiuaa : A son having no separate interest 
from his father under the Hindoo Law, can be ordered to maintain 
his wife. 

MontMy rate ; A Magistrate cannot make an order for main- 
tenance at a progressive rate ; Upendra Nath, 12 Cal. 535 ; Ramayee, 
14 Mad. 398. 

Sub-sec. (3) Proviso. Just ground : The ptoviso is new and 
considerably enlarges the discretion of the Magistrate. The case of 
Manmatha Achari, 17 Mad. 260, which required that the husband must 
be living in adultery, as defined by the Penal Code is no longer law. 
Indeed it lias been overruled by (F. B.) of the Calcutta High Court 
where it was held that adultery in the former Code was used in its 
ordinary sense, nor are isolated acts sufficient, 2 C. W. N« CXXII. 
The same principle would still apply and adultery would be a just ground 
for granting a separate maintenance. See also Gantapalli 20 Mad. 47a 
Habitual cruelty towards the wife would be also another just ground 
under the present as well as under the former law. Under the old 
law it was held that there must be actual proof of cruelty and mere 
incompatibility of temper is not sufficient ; Jesmat, 6 W. R. 59. 

Clause (2) is new. In proviso to clause (3) " that there is just ground 
for so doing " have been substituted for *' that such person is living in 
adultery or that he has habitually treated his wife with cruelty." The 
dauses (7), (^) and (9) arc new. 

The expression District Magistrate, &c, in s. 488 Cr. P. C^ means the 
Magistrate of the particular district in which the person resides against 
whom the complaint is made : — t'n re Fakiruddin I. L. R. 9 Bom. 4a 

Evidence cannot be recorded summarily— JCali Dassi I. L. R. 
2oCaL35i. 

Form No. 55 should be «sed as warrant of imprisonment on failure 
to give maintenance. 

Form Na 56 is to be issued to enforce payment of maintenance by dis- 
ress. 

S. 489 Cr. P. C On proof of a change in the circumstances of 

any person receiving under section 488 a 

Alteratiofn m allow- montUy allowance, or ordered under the same 

section to pay a monthly allowance to his wife 

or child, the Magistrate may make such alteration in the allowance 
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as he thinks fit : Provided that if he incre2»es the allowance the 
monthly rate of fifty rupees in the whole be not exceeded. 

Change in the oircumstances : The change in the circumstance 
referred to is a change in the pecuniary or other circumstances of the 
party paying or receiving the allowance which would justify an increase 
or decrease of the amount of the monthly payment' originally fixed, and 
not a change in the status of the parties which would entail a stoppage of 
the allowance ; Alju Ilyas, 19 All. 50. 

A Magistrate has no power under this section to make an order for 
maintenance at a progressively increasing rate, but the fact that the child 
has grown older might constitute a change in the circumstances calling 
for a variation in the rate ; Ramayfe, 14 Mad. 398. See also Upendra 
Nath Dhal, 12 Cal. 535, 

S. 490 Cr. P. C. A copy of the order of maintenance shall be 
given without payment to the person in whose 
Enfon^ment of order ^^^^^^ -^ -^ ^^ ^^ ^^ ^iis guardian if any, or 
of maintenance, ' *=* " 

to the person to whom the allowance is to be 

paid ; and such order may be enforced by any Magistrate in any place 
where the person against whom it is made may be, on such Magis- 
trate being satisfied as to the identity of the parties and the non- 
payment of the allowance due. 

May be enforced : A Magistrate is not bound to enforce the order 
if the defendant proves that the claim for maintenance has been released ; 
Engamma, 10 Mad. 13. 
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PART IV. 

MISCELLANEOUS PROCEEDINGS. 



CHAPTER I. 

Of Bail and Adjournments. 

S. 496 Cr. P. C. When any person other than a person accused 

of a non-bailable ofifence is arrested or detained 

In what cases feiail to without warrant by an officer in charge of a 
betaken, ,. . • , , , ^ 

police-station, or appears or is brought before 

a Court, and is prepared at any time while in the custody of such 

officer or at any stage of the proceedings before such Court to give 

bail, such person shall be released on bail : 

Provided that such officer or Court, if he or it thinks fit, may, 

instead of taking bail from such person, discharge him on his 

executing a bond without sureties for his appearance as hereinafter 

provided. 

Where an accused person is first brought before the Magistrate and a 
remand is required for the prosecutor it is ordinarily sufficient to show 
by the evidence of a police-officer that the police are in possession 
Of information believed to be reliable that the accused has committed an 
offence ; but when the accused is again brought up and a further remand 
needed, some distinct evidence of the guilt of the accused should be 
required to justify the Magistrate in refusing bail and with each remand 
the necessity for production of evidence of guilt becomes stronger : — 
Ponusami Chetti vs. Queen I. L. R. 6 Mad. 69. In page no of their 
report the Police Commission of 1902-03 remarked: — "the commission 
have received considerable evidence that Magistrates are often unready 
to» consider fully the question of bail * * (hey think it should be impressed 
OH Magistrates as well as police-ofikers, that every consideration; whicfh 

35 
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would jastify bail should be taken into account and that evidence to show 
that the case fiaills under s. 497 (2) should be received at the earliest 
date. No roan should be kept in custody who can properly be released 
on bail," In page 19 the Commission quotes with approval the dictum 
of Coleridge Judge in re Robinson 23 L. J. 2 B. 286, B.C. ** The test 
whether a party ought to be bailed is — whether it is probable the party will 
appear to take his trial. This test ought to be limited to the following 
considerations ; (i) What is the nature of the crime ? Is it grave or 
trifling ? (2) The second question is what is^the probability of the con- 
viction ? What is the nature of the evidence to be offered for the pro- 
• secution. (3) The third is : — Is the man liable to severe punishment ? " 

The proceeding in which it has to be determined whether the accused 
person should be admitted to bail by a Magistrate is a judicial proceed- 
ing and as such revisable by the High Court : — Manikam Mudali vs. 
Queen I. L. R. 6 Mad. 63. 

A mistake in the performance of accepting bail without malice will 
not sustain an action : Paran Kasem Narasaya Pantulu vs, Stuart 2 Mad. 
396. The practice of leaving to the Police the decision as to sufficiency 
of bail ordered by Court is contrary to law. The duty rests with the 
Court itself and not with the Police: — Queen vs, Gayitri Prosanna Ghoshal 
I. L. R. 12 Cal. 455. 

An order admitting an accused person to bail is not revisable by a 
District Magistrate :— Queen vs. Sadasib Naran Joshi, I. L. R. 22 
Bom. 549. 

Form No. 57 should be used for bail bonds under ss. 496 and 499 
Cr. P. C. 

Form No. 58 should be used to discharge a person under s. 50a 
S. 497 Cr. P. C. (i) When any person accused of any non-bail- 
able ofifence is arrested or detained without 
When bail may be , la: • l r ,- 

taken in case of non- warrant by an officer m charge of a police- 
bailable ofifence. station, or appears or is brought before a 
Court, he may be released on bail, but he shall not be so released if 
there appear reasonable grounds for believing that he has been guilty 
of the ofifence of which he is accused. 

(2) If it appears to such officer or Court at any stage of the 
investigation, inquiry or trial, as the case may be, that there are not 
reasonable grounds for believing that the accused has committed 
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such offence, but that there are sufficient grounds for further inquiry 
into his guilt, the accused shall, pending such inquiry, be released on 
bail, or, at the discretion of such officer or Court, on the execution 
by him of a bond without sureties for his> appearance as herein- 
after provided. 

(3) Any Court may, at any subsequent stage of any proceeding 
under this Code, cause any person who has been released under thiis 
section to be arrested, and may commit hiip to custody. 

Rea43onable ffrounds : A Magistrate cannot refuse bail to a 
person if there be no sufficient evidence against him establishing his guilt. 
He cannot also remand in expectation of further evidence coming up ; 
Ram Lall Tewaree, 10 W. R. 34. 

Note : — It is for the Magistrate to decide as to the sufficiency of 
bail; Gayitri Prasanna Ghoshal, 15 Gal. 455. The proceeding in which 
a Magistrate decides whether an accused should be admitted to bail 
is a judicial proceeding ; Manikam Mudali, 6 Mad. 63. When an 
accused person is first brought before a Magistrate and a remand is 
required by the prosecutor, it is ordinarily sufficient to show by the 
evidence of a police-officer that the police are in possession of informa- 
tion believed to be reliable, that the accused has committed an offence, 
but when the accused is again brought up after remand, andl aifurther 
remand is needed, some direct evidence of the guilt of the accused 
should be required ta justify the Magistrate in refusing bail, and with 
each remand the necessity for production of evidence of guilt becomes 
stronger ; Ponusami Ghetti, 6 Mad. 69. 

S. 498 Cr. P. C. The amount of every bond, executed u«der 

this. Chapter shall be fixed with due regard to 
Power to direct admis- , . ° 

sion to bail or reduction the Circumstances of the case, and shall not 

°^^'* be excessive; and the High Court ok Court of 

Session may, in any case, whether there be an appeal on conviction 

or not, direct that any person be admitted to bail, or that the bail 

required by a police-officer or Magistrate be reduced.. 

The word "accused having been omitted there is nothing to- prevent 
the High Court or the Court of Session fi-om admitting a convicted 
person to bail ; the rule in the case of Thakur Pershad, i All. 131 is 
nOk longer good law. 



Digitized by VjOOQIC 



2$^ MAGISTRATES' COURT MANUAL. 

S. 499 Cr. p. C. (i) Before any person is released on bail or 

released on his own bond, a bond for such 

Bond of accused and gum of money as the police-officer or Court, 
sureties. , , , . . _^ . , „ , 

as the case may be, thmks sumcient shall be 

executed by such person, and when he is released on bail, by one 

or^more sufficient sureties conditioned that such person shall attend 

at the time and place mentioned in the bond, and shall continue 

so to attend until otherwise directed by the police-officer or Court, 

as the case may be. 

(2) If the case so require, the bond shall also bind the person 

released on bail to appear when called upon at the High Court, 

Court of Session or other Court to answer the charge. 

S. 500 Cr. P. C. (i) As soon as the bond has been executed, 

the person for whose appearance it has been 

Discharge from cus- executed shall be released ; and, when he is 

tody. 

in Jail, the Court admitting him to bail shall 

issue an order of release to the officer in charge of the jail, and such 

officer on receipt of the order shall release him. 

(2) Nothing in this section, section 496 or section 497 shall be 
deemed to require the release of any person liable to be detained 
for some matter other than that in respect of which the bond was 
executed. 

S. 501 Cr. P. C. If, through mistake, fraud or otherwise, insuffi- 
cient sureties have been accepted, or if they 
dentil when that first afterwards become insufficient, the Court may 
t aken is insufficient. {ggue ^ warrant of arrest directing that the 

person released on bail be brought before it and may order him to 
find sufficient sureties, and on his failing so to do, may commit 
him to jail. 

S. 502 Cr. P. C. (i) All or any sureties for the attendance and 

appearance of a person released on bail may 

ISC arge o sure les. ^^ ^^^ ^^^ apply to a Magistrate to discharge 

the bond, either wholly or so far as relates to the applicants. 

(2) On such application being made, the Magistrate shall issue 
his warrant of arrest directing that the person so released be brought 
before him. 



^ 
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(3) On the appearance of such person pursuant to the warrant, 
or on his voluntary surrender, the Magistrate shall direct the bond 
to be discharged either wholly or so far as relates to the applicants, 
and shall call upon such person to find other sufficient sureties, and, 
if he fails to do so, may commit him to custody. 

S. 344 Cr. P. C. If, from the absence of a witness, or any other 

reasonable cause, it becomes necessary or 

l*ower to postpone or advisable to postpone the commencement of, or 
adjourn proceedings. ,. . . . , , r-. 

adjourn, any mquiry or trial, the Court may, 

if it thinks fit, by order in writing, stating the reasons therefor, from 

time to time, postpone or adjourn the same on such terms as it thinks 

fit, for such time as it considers reasonable, and may by a warrant 

remand the accused if in custody : 

Provided that no Magistrate shall remand an accused person to 

custody under this section for a term exceed- 
Remand. • ^r^ j ^ ^• 

ing fifteen days at a time, 

(2) Every order made under this section by a Court other thftn 
B, High Court shall be in writing signed by the presiding Judge or 
Magistrate. 

Explanation. — If sufficient evidence has been obtained to raise 

a suspicion that the accused may have com- 

Reasonabl^ can^e for mitted an offence, and it appears likely that 
remand, , 1 1 • « 

further evidence may be obtained by a 

remand, this is a reasonable cause for a remand. 

In para 13 Government Resoluticgi on the police administration 
of the Lower Provinces 1902 Government observed : — "undue delay in the 
disposal of police cases is a matter which paralyses the administration 
of Criminal Justice. It is unfair to the accused, it unduly hampers the 
complainant and inflicts a grievous wrong on witnesses, who often with 
no personal concern in the case find themselves withdrawn day after 
day from their normal vocation ; in an agricultural country such interrup- 
tions of the daily task are ruinous " In Bengal Government Judicial Cir^ 
No. 4 J. D. of 15th October 1891 (p. 60 Vol I., Government Circular 
Order 1902) the following orders were passed on the point : — " The L. G. 
cannot too often impress on district officers the necessity of watching 
carefully over the work of their subordinates. It is to be understood that 
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the ratio of the number of remands granted by an officer to the number 
of cases decided by him (exclusive of class VI) will be treated as of great 
importance in judging of the quality of his work.'' A statement of 
remands in police cases forms part of the appendix to I. G. P's 
Administration Report. In Bengal Government Judicial Circular No. 4 
J. D. dated 15th October 1901 (p. 87 Vol I of Mr. Buckland's edition of 
Government Circulars 1902) the following instructions were given : — 
** While anxious that sufficient time should be allowed for full ioquiry, 
the L. G. thinks that in many cases the Magistrates might reduce the 
duration of trials of persons whose antecedents are not fully known if 
they took more pains to watch the inquiry and to be satisfied of its 
progress before granting application for further adjournments.'* 

S. 513 Cr. P. C. When any person is required by any Court 
or officer to execute a bond, with or without 
rec^^^ci."^^^'^ ""^ sureties, such Court or officer may, except in 
the case of a bond for good behaviour, permit 
him to deposit a sum of money or Government promissory notes, to 
such amount as the Court or officer may fix, in lieu of executing 
such bond. 

S. 514 Cr. P. C. (i) Whenever it is proved to the satisfaction 
of the Court by which a bond under this Code 
feifw^of l^nd.'''' ^°'" has been taken, or of the Court of a Presidency 
Magistrate or Magistrate of the first class. 

or, when the bond is for appearance before a Court, to the 
satisfaction of such Court, 

that such bond has been forfeited, the Court shall record the 
grounds of such proof, and may call upon any person bound by such 
bond to pay the penalty thereof, or to show cause why it should 
not be paid. 

(2) If sufficient cause is not shown and the penalty is not 
paid, the Court may proceed to recover the same by issuing a 
warrant for the attachment and sale of the moveable property- 
belonging to such person or his estate if he he dead, 

(3) Such warrant may be executed within the local limits of 
the jurisdiction of the Court which issued it ; and it shall authorise 
the distress and sale of any moveable property belonging to such 
person without such limits, when endorsed by the District Magistrate 
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or Chief Presidency Magistrate within the local limits of whose 
jurisdiction such property is found. 

(4) If such penalty is not paid and cannot be recovered by 
such attachment and sale, the person so bound shall be liable, by 
order of the Court which issued the warrant to imprisonment in 
the Civil Jail for a term which may extend to six months. 

(5) The Court may, at its discretion, remit any portion of the 
penalty mentioned and enforce payment in part only. 

(6) Where a surety to a bond dies before the bond is forefeited^ Ms 
estate shall be discharged from all liability in respect of the bond, but 
the party who gave the bond, may be required to find a new surety, 

PowerofHigrli Court to interfere: The High Court has no 
power to reduce the amount of recognizances which have been forfeited, 
but in a case of hardship the matter should be referred to Government j 
Nurul Huqq, 3 Gal. 757. 

Evidence : An order escheating a recognizance or bail bond must 
be made upon evidence duly recorded in the case, and not upon evidence 
taken in other cases. A Magistrate making an order under this sec. should 
strictly follow the procedure laid down in the section. It is not comptent 
to direct that, in de&ult of payment, the person whose recognizance is 
forfeited should be imprisoned without first issuing a warrant for the 
attachment and sale of their immovable property : Mohesh Chunder 
Roy, 10 C. L. R. 571. The accused must have an opportunity of cross- 
examining the witnesses upon whose evidence the rule to show cause why 
the recognizance should not be forfeited has been issued ; Nobin Chunder 
Dutt, 4 Cal. 865. The Magistrate ought to record the evidence in the 
presence of the accused ; Kalikanto Roy, 3 B. L. R., App. 155. 

Surety : The surety for a security bond should be given opportunity 
to show cause against an order of forfeiture against him ; Khoodee 
Koiburtene, 1 5 W. R. 82. The fact that the surety has paid the penalty 
does not prevent proceedings being taken against him under s. 174, 
I. P. C. Tagoomuddy, 10 W. R. 4. See also Parbutty Churan Bose, 
2 C. L. R. 406. The police officer cannot take a surety bond for the 
production of any person before the police, such a bond is ah initio void ; 
and a Magistrate has no power to alter it, and impo se fresh obligations 
thereunder ; Chundra Sekher Rai, 1 1 Cal. ^^, 

Note : — Proceedings taken under this section after the lapse of a con- 
siderable period are bad and contrary to the intention of the law ; Ram 
Chunder Lalla, i C. L. R. 134. 
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S. 515 Cr. P. C. AU orders passed under section 514 by any 

Appeal from, and Magistrate Other than a Presidency Magistrate 

ievision of o r d e r s or District Magistrate shall be appealable to 
under section 514. . ^. . ,, . -r ^ 1 j 

the District Magistrate, or, if not so appealed, 

may be revised by him. 

S. 516 Cr. P. C. The High Court or Court of Session m^ 
Power to direct direct any Magistrate to levy the amount due 
levy of amount due on on a bond to appear and attend at such 
certain recognizance. ,,. . ^ ^ ^ ro • 

High Court or Court of Session. 

Form No. 60 should be used for attachment to enforce a lK>nd under s. 
514 Cr. P. C. 

Form No. 61 gives notice to the surety for a breach of bond. 

Form No. 62 is the notice to surety of forfeiture of bond for good 
behaviour. 

Form No. 63— Warrant of attachment against a surety. 

Fonn No. 64— Warrant of the surety of an accused person admitted 
to bail. 

Form No. 65 is prescribed for notice to the principal of forfCTtore 
of bond to keep the peace. Form No. 67— Warrant of imprisonment 
for a breach of bond to keep the peace. Form No. 66— Warrant to 
attach the property of a principal on breach of a bond to keep the 
peace. Form No. 68— Warrant of attachment and Kile on forfeiture 
of a bond for good behaviour. Form No. 69— Warrant of imprisonment 
fyr forfeiture of a bond for good behaviour. 



CHAPTER n. 

Lunatics and deaf and Dumb DEFENDANts. 

Non-criminal lunatics are dealt with by Magistrates according to 
the provisions of Act XXXVI of 1858. 

S. 464 Cr. P. C. (i) When a Magistrate holding an inquiry or a 

trial has reason to believe that the accused is 

Procedure in case of of unsound mind and consequently incapable 
accused being lunatic. , . . , ^ , - . 

of making his defence, the Magistrate Miall 

inquire into the fact of such unsoundness, and shall cause such 

person to be examined by the Civil surgeon of the district or such 
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other medical officer as the Local Government directs, and there- 
upon shall examine such Surgeon or other officer as a witness, and 
shall reduce the examination to writing. 

(2) If such Magistrate is of opinion that the accused is pf un- 
sound mind and consequently incapable of making his defence, he 
shall postpone further proceedings in the case. 

Inoapable of understandingr : The accused mast be in such a state 
of mind that he is incapable of understanding the proceeding; Husen, 5 Bom. 
262, In order to successfully set up the plea of insanity, the accused must be 
incapable of understanding what he was doing; Venkatasami, I2 Mad. 459; 
Laksman Dagadu, lo Bom. 522. 

S. 465 Cr. P. C. (i) If any person committed for trial before a 
Procedure in case of Court of Session or a High Court appears to 

person committed be- ^be Court at his trial to be of unsound mind 

fore Court of Session or 

High Court being and consequently incapable of making his 

^*^^^- defence, the jury, or the Court with the aid of 

assessors, shall in the first instance, try the fact of such unsoundness 

and incapacity, and, if satisfied of the fact, shall pass judgment 

accordingly and thereupon the trial shall be postponed. 

(2) The trial of the fact of the unsoundness of mind and incapa- 
city of the accused shall be deemed to be part of the trial before 
the Court. 

S. 466 Cr. P. C. (i) Whenever an accused person is found to 

be of unsound mind and incapable of making 
Release of lunatic , . , - , ^*. . r^ t 

pending investigation his defence, the Magistrate or Court, as the 

^' ^^^^' case may be, if the case is one in which bail 

may be taken, may release him on sufficient security being given 
that he shall be properly taken care of and shall be prevented from 
doing injury to himself or to any other person, and for his appear- 
ance when required before the Magistrate or Court or such officer 
as the Magistrate or Court appoints in this behalf. 

(2) If the case is one in which bail may not be taken or if 

sufficient security is not given, the Magistrate 

Custody of lunatic. q^ Court shall report the case to the Local 

Grovemment, remanding the accused to custody pending orders, and 

the Local Government may order the accused to be confined in a 

3^ 
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lunatic asytnrn, jtdl or other suitable plaice of sidb custody^ uid the 
Magistrate or Couit shall give effect to sudi order. 

May release : The aathority of Criminal Ootett ceases as soon as iSht 
accused is transmitted to the place fixed by the Looal Governaient ; Jo^ Hari 
Kor, 8 CaL 35^ 

S. 467 Cr. P. C. (i) Whenever an inquiry or a trial is postpon- 
ed under section 464 or section 465, the 

Resomption of inquiry Magistrate or Court, as the case may be, may 
at any time resume the inquiiy or trial, and 

reqinre the accused to appear or to be brought before such 

Magistrate or Court. 

^2) When ^e acciBed has been released under section 466, and 
ithe^uretiesfor his appearance produce him to the officer whom the 
Magistrate or Court appoints in this behalf the certificate of sudi 
•officer diat the accused is capable of making his defence shdl be 
receivable in evidence. 

S. 468 Cr. P. C. (i) If, when ttie accused appears xx is agaia 

^ , ^ brought before tfcte Miigistrate or the GovOL 

Procedore on accused 
appearing brforeMagis- as the case may be, the Magistrate or Court 

^cateor Court. considers him capaUe of making his d^eoc^ 

the inquiry or trial shall proceed. 

(2) IT the Magistrate orCoutt considers the actilsedpasonte be 
stifl incapable t>f making his defence, die Magistrate or Court shall 
again act according to the provcrieas of section 464 or section 
465, as the case may be. 

S. 469 Cr. P. C. When the accused appears to be of sound 

mind at the time of inquiry or trial, and tbe 

When accused appear* Magistrate is satisfied from the evidence riven 
^K) little 436M1 insBkne. 

before him that there is reason to believe that 

the accused committed an act which, if he had been of sound nrinfl, 

would bave been an offence, and that he was, at the time when the 

the act was committed, by reason of unsoundness of mind, 

incapable of knowing the nature of the act or that it was wrong or 

contrary to law, the Magistrate shall proceed with the «caBe,«nd, if 

the accused ought to be committed to lihe Court of :Se8sios6 or H^ 
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Court, send bim for trial before the Court of Sessions or High 

Court, as the case may be. 

S. 470 Cr. P. C. Whenever any person is acquitted upon the 

ground that, at the time at which he is alleged 

Judgment of acquittal to have committed an offence, he was, by 
on ground of luna^. 

reason of unsoundness of mind, incapable of 

knowing the nature of the act alleged as constituting the offence or 
that it was wrong or contrary to law, the finding shall state specifi- 
cally whether he committed the act or not. 

Acquitted : The tftot of the^ unBoondneM of the mind muat be cltarly 
and distinctly proved before a jury is justified in returning a reixiiiQEl of not 
guilty. Every man is presumed to be mm and posoess a sufficient degvee of 
reason to be responsible lor his crime until tho eoubrary is proved ; Nbbin Ohunder 
Banerji, 20 W. R. 70. If there is any doubt aa to the state of mind of ao accused 
person, he should be kept under medical obaerfiMioa; Parosovaai Dass, 
e W. B. 49L 

In reporting oases of Criminal lunatics for orders of Government under ss. 466 
anU 471 Gr. P. 0. the Mi^^trate should invariably state whether the prisoner hae 
any relatives or friends who are willing to take charge of him, and if so, whether he 
can, in the opinion of the civil surgeon, safely be made over to them, on their 
furnishing security that he shaU be promptly taken care of and prevented from 
doing in]ury to himself or to any other person and that he shall be produced 
before the Magistrate for inspection whenever required. If the prisoner has no 
relatives or friends who are wilfing to take charge of him, the Magistrate idiall 
state whether he may in the .-opinion of the civil surgeon safely be discharged 
without security. If the Magistrate differs from the civil surgeon as to the 
advisability of the release with or without security he should state his grounds 
for such (pinion ^-^Bengal Qovemmeni Jn^dal Circular No. 84J. iated ist 
August 1887 to all CommissionerB. 

The maximum detention allowed for observation of supposed lunatics under 
8. 6(A) (2) Act XXXVI of 1858 2s 14 days. * * Jails and lunatic asyUuns are not 
intended for village idiots who are accused of petty offences possibly because their 
fellow villagers have grown tired of supporting them : — ^Bengal Government 
Judicial Circular No. 4» dated 14th October 1891. Bengal Government Judicial 
Circular No. 84 of 18th October 1870 prescribed that Courts should report cases 
of criminal lunatics direct to Government with a history of the faets. 

The form of nodical history sheet of criminal lunatics prescribed in Bwgil 
Government Judicial Circulars Nos. 41-42, dated 22nd August 1888, was revised 

1 ft IVTAfiv*) 

by India Qovemment Home Department Resolution No. 57^.0^ dated 10th 
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July 18W, {vide Bengal Qofemment Giicalar No. 6082-85J, dmted 7th September 
1896). The foaowing heiidingB were pre^sribed for the medical historj 
•heet: 

"JV: A— If Miy of the partkmleii in the statement ere not known, 
the fact should be stated." 

1. Name of the patient in full and caste and raoe 

2. Name of patient's father 
8. Sex and age of patient 

4. Harks whereby the patient may be identified 

6. Married, single or widowed 

6. Condition of life and previous oocupetion if any 

7. Religion 

8. Place of birth and recent plaee 

9. Whether homeless or living with relatives or friends 

10. Previous history and habits 

11. State of bodily health 

12. Whether any member of patient's family has been or is alfected witk 

insanity or not 
18. Whether the attack is the first attack of insanity or not 

14. Age (if known) at onset of first attack 

15. Duration and nature of any previous attacks 

16. Duration of existing attack 

17. Symptoms exhibited 

18. Supposed cause of insanity 

19. Supposed existing cause of present attack 

20. Whether subject to epilepsy 

21. Whether suicidal 

22. Whether dangerous to others* 

Under Curcular No. 3 J, dated 18th January 1906, the Qovemment of Basten 
Bengal and Assam provided that the medical officer will be responsible for 
filling in headings 11 and 17 to 22 and the trying Magistrate shall supply the 
rest of the particulars required and that the sheet should be signed by both 
officers ; the Court should correiqpond direct with the Secretary, JudidiJ 
Department. 

S, 471 Cr. P. C. (i) Whenever such judgment states that 

the accused person committed the act alleged* 

Person acquitted on^^ &"♦ 

such ground to be kept the Magistrate or Court before whom or 

in safe custody. ^j^j^j^ ^^^ ^^1 j^^5 ^^^^ j^^j^^ ^j^^j,^ .^ ^^^^ 

act would, but for the incapacity found, have constituted an offence, 
order such person to be kept in safe custody in such place and 



Digitized by VjOOQIC 



magistrates' court manual. 265 

manner as the Magistrate or Court thinks fit, and shall report the 
case for the orders of the Local Government. 

(2) The Local Government may order such person to be 
confined in a lunatic asylum, jail or other suitable place of custody. 

(3) The Governor General in Council may, by general or special 
Power of Governor order, direct that any person whom the Local 

General in Council to Government has ordered under this Chapter 
order cnmmal lunatics ^ ^ ^ 

confined by order of to be confined in a lunatic asylum, jail or 

b^'^lmov^^'from ^^ o^^er place of safe custody, shall be removed 

province to another. from the place where he is confined, to any 

limatic asylum, jail or other place of safe custody in British India. 

(4) The Local Government may empower the officer in charge 

of the jail in which a person is confined 

Power ofLocal , ., .. - . z-^.. 4.u*- 

Government to relieve under the provisions of section 466 or this 

Inspector General of section, to discharge all or any of the functions 
certain functions. r o ^ 

of the Inspector General of Prisons under 

section 472, section 473 or section 474. 

The clauses <3) and (4) in this section correspond with section 475A and 
475B of the Code of 1882. 

S. 472 Cr. P. C. When any person is confined under the 

r J.' ' X provisions of section 466 or section 471, the 

Lunatic pnsoners to '^ ^ -r -r# 7 

be visited by Inspector Inspector General of Prisons, if such person 
is confined in a jail, or the visitors of the 
lunatic asylum, or any two of them, if he is confined in a lunatic 
asylum, may visit him in order to ascertain his state of mind ; and 
he shall be visited once at least in every six months by such 
Inspector General or by two of such visitors as aforesaid ; and 
such Inspector General or visitors shall make a special report to 
the Local Government as to the state of mind of such person. 

S. 473. Cr. P. C. If such person is confined under the provi- 
sions of section 466, and such Inspector 
lunatic pri?onOT is* II General or visitors shall certify that, in his 

p or t e d capable of q^ their opinion, such person is capable of 
making his defence. ^ " , » r 

making his defence, he shall be taken before 

the Magistrate or Court, as the case may^ be, at such time as the 
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Magistrate or Court appoints, and the Magistrate or Court diatt- 
deal with such person under the provisions of section 468 ; and 
the certificate of such Inspector General or visitors aa aforesaid 
shall be receivable as evidence. 

S. 474. Cr. P. C. (i) If such person is confined under the 
Procedore where Provisions of section 466 or section 471, and 

luiAtic confined nnder such Inspector General or visitors shall certify 
section 466 or 471 is , . , . . . . , , . 

declared fit to be dia- that, in his or their judgement, he may be 

""■^^ discharged without danger of his doing injury 

to himself or to any other person, the Local Government may 

thereupon order him to be discharged, or to be detained in custody, 

or to be transferred to a public lunatic asylum if he has not been 

already sent to such an asylum ; and, in case it orders him to be 

transferred to an asylum, may appodnt a Commission, consisting; 

of a judicial and two medical officers. 

(2) Such Commission shall make formal inquiry into the state 
of mind of such person, taking such evidence as is necessary, and 
shall report to the Local Government, which may order his discharge 
or detention as it thinks fit. 

S. 341. Cr. P. C. If the accused, though not insane, cannot 

jv^ , , be made to understand the proceedings, the 

accused does not under- Court may proceed with the inquiry or trial ; 
stand proceedings, ^^^ j^ ^j^^ ^^^ ^^ ^ ^^^^ ^^j^^^ ^j^ ^ 

High Court, if such inquiry results in a commitment, or if 
such trial results in a conviction, the proceedings shall be 
forwarded to the High Court with a report of the circumstances 
of the case, and the High Court shall pass thereon such order as it 
thinks fit. 

The provisions in this section do not apply to a pergon who is of 
unsound mind ; they apply to persons who are unable to understand the 
proceedings from deafness or dumbness, or ignorance of the language of 
the country, or other similar cause ; /fusen^ 5 Bom. 262, Doohri Huhvai, 
19 W. R. 37. 



\ 
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CHAPTER IV. 
Extra Judicial Work of the Magistrate. 

S. 127 Cr. P. C. (i)*Any Magistrate or officer in charge of a 

. VI * J- police-station may command any unlawful 

Assembly to disperse f / y 

<tt command of M*gis- assembly, or any assembly of five or more 
e or po ce o cer. persons likely to cause a disturbance of the 
public peace, to disperse ; and it shall thereupon be the duty of the 
»embers of such assembly to disperse accordingly. 

(2) This section applies also to the police in the towns of 
Calcutta and Bombay. 

Oiicers in cluuie:e«f a polioe-statioii : These wocds fix the lowest officers 
^Ca|Mble of ' passing aa -order under this section, and it does not exclude an officer 
superior in rank to an officer in charge of a police-station ; Tucker^ 7 Bom. 42. 
Likely to cause : The opinions of police-men as to whether certain acts would 
lead to a breach of the peace are relevant ; Tucker^ 7 Bom. 42. See also Act V. 
i86i, s. 15. 

S. 128 Cr. P. C. If, upon being so commanded, any such 

assembly does not disperse, or if, without 

_JU^^of civil force to j^j^^ ^^ commanded, it conducts itself in 

such a manner as to show a determination not 
to disperse, any Magistrate or officer in charge of a police-station, 
whether within or without the presidency towns, may proceed to 
disperse such assembly by force, and may require the assistance, of 
any male person, not being an officer or soldier in Her Majesty's 
Army or a volunteer enrolled under the Indian Volunteers Act, 1869, 
and actixig as such, for the purpose of dispersing such assembly, and 
if necessary, arresting and confining the persons who form part €fit^ 
n order to disperse such assembly or\ that they may be punished 
according to law. 

S. it^. Cr, P. C If mny soch Assembly cannot be otherwise dis- 
use of military force. P^"^'^^ ^^ ^^ ^^ ^' neccessary for the public 
security tint it should be dispersed, the 
Meigv^trate of the highest raaik who is j^resent, may cause it to be 
dispersed by mifilauy ioice. 
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S. 130. Cr. P. C. (i) When a Magistrate determines to disperse 

any such assembly by military force, he may 
Duty of officer com* ' • • ji 

nunding troopt requir- reqmre any commissioned or non-commis- 

cdbjBligistratetodis- sioned officer in command of any soldiers in 
pene a8«embly. ^ 

Her Majesty's Army or of any volimteers 

enrolled under the Indian Volunteers Apt, 1869, to disperse such 

assembly by military force, and to arrest and confine such persons 

forming part of it as the Magistrate may direct or as it may be 

necessary to arrest and confine in order to disperse the assembly 

or to have them punished according to law. 

(2) Every such officer shall obey such requisition in such 

manner as he thinks fit ; but in so doing he shall use as little force, 

and do as little injury to person and property, as may be consistent 

* with dispersing the assembly and arresting and detaining such 

persons. 

S. 131. Cr. P. C. When the public security is manifestly en- 

n . dangered by any such assembly, and when 

Power of commission- ° *' *' •'' 

ed military officers to no Magistrate can be communicated with, 
perse assem y. ^^^ commissioned officer of Her Majesty's 

Army may disperse such assembly by military force, and may arrest 
and confine any persons forming part of it, in order to disperse 
such assembly or that they may be punished according to law ; 
but if, while he is acting under this section, it becomes practicable for 
him to communicate with a Magistrate, he shall do so, and shall 
thenceforward obey the instructions of the Magistrate as to whether 
he shall or shall not continue such action. 

S. 132. Cr. P. C. No prosecution against any person for any 

act purporting to be done under this Chapter 

prc^^Stion fof^icts shaU be instituted in any Criminal Court, 

done under this except with the sanction of the Governor 
chapter. ^ 

General m Counal ; and — 

(a) no Magistrate or police-officer acting under this Chapter 

in good faith, 

ip) no officer acting under section 131 in good faith, 

if) no person doing any act in good faith, in compliance with 

a requisition under section 128 or section 130, and 
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(d) no inferior officer, or soldier, or volunteer, doing any act 
in obedience to any order which he was bound to obey, 
shall be deemed to have thereby committed an offence. 

S. 157 Cr. P. C. (i) If, from information received or otherwise 

an officer in charge of a police-station has 
Procedure where cog- . . . - 

nizahle offence iuspect- reason to suspect the commission of an 

•^* offence which he is empowered under section 

156 to investigate, he shall forthwith send a report of the same to a 

Magistrate empowered to take cognizance of such offence upon a 

police-report, and shall proceed in person, or shall depute one of his 

subordinate officers to proceed, to the spot to investigate the facts 

and circumstances of the case, and to take such measures as may be 

necessary for the discovery and arrest of the offender : 

Provided as follows : — 

(a) when any information as to the commission of any such 

offence is given against any person by name 

Where local investiga- and the case is not of a serious nature, the 

' officer in charge of a police-station need not 

proceed in person or depute a subordinate officer to make an 

investigation on the spot ; 

(d) if it appear to the officer in charge of a police-station that 
Where police officerin there is no sufficient ground for entering on 

charge sees no sufficient an investigation, he shall not investigate 
ground for investiga- 
tion, the case. 

(2) In each of the cases mentioned in clauses (a) and (d) of the 
proviso to sub-section (i), the officer in charge of the police-station 
shall state in his said report his reasorfe for not fully complying with 
the requirements of that sub-section. 

Police investigation, 

" The Commission would strongly urge that the police inquiry should 
be as far as possible impartial. The police should be instructed that it is 
their duty to do all they can to find out the truth. An investigating 
officer is to aim at discovering the actual facts and arrest the real offender. 
He ought not prematurely to commit himself to any view of the facts for or 
against any perscm. He ought to be required to consider carefully any 

37 
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evidence tendered to him on behalf of accused person ; it n^ay not be 
wise to urf e him to hunt up the evidence for the defence ; but he certain- 
ly ought to consider any evidence voluntarily tendered. It is a very serious 
thing for the police to throw their whole influence into the scale against 
a man." — P. 113, Report of the Police Commission, 1902-03. 

S, 158 Cr. P, C. (i) Every report sent to a Magistrate under 

section 157 shall, if the Local Government so 

Report under section directs, be submitted through such superior 
157 how submitted. «, r. ,. , * ,V, , 

officer of police as the Local Government, by 

general or special order, appoints in that behalf. 

(2) Such superior officer may give such instructions to the officer 
in charge of the police-station as he thinks fit, and shall, after 
recording such instructions on such report, transmit the same with- 
out delay to the Magistrate. 

S. 159 Cr. P. C. Such Magistrate, on receiving such report 

, , , . may direct an investigation or, if he thinks fit- 

Power to hold mvesti- ^, . 

gation or preliminary 9t once proceed, or depute any Magistrate 

*"^°^'^* subordinate to him to proceed, to hold a 

preliminary inquiry into, or otherwise to dispose of, the case in 

manner provided in this Code. 

The Magistrate holding an inquiry under this Chapter is not necessarily 
disqualified from sitting as a Judge ; but the prisoner has a right if he 
thinks it desirable, to cross-examine the Judge, who under these circum- 
stances and to this extent must be viewed as a witness, and his evidence 
should be recorded. The best course for a Magistrate under tiiese 
circumstances is to get the case tried by some other Magistrate :— Hurro 
Chunder Paul and others, 20 W. R. 76. 

"The Magistrate on receiving the rep<Mt (under s. 157) may await 
the police officer's action or direct an investigation or proceed (himself 
or through a subordinate) to hold a preliminary inquiry or otherwise 
dispose of the case ♦ * His (Magistrate's) connection with the case 
is intended to begin with the first '•information and to continue to the 
end** throughout he is intended to exercise an intelligent interest 
m it * * This intention oi the law is defeated when the Magistrate 
assumes what he imagines to be a judicial attitude and never looks 
at a paper or takes any interest in the case until it comes belore.him in 
Court "—P. 82, Report of the Police Commission 1902-03. 
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S. 164 Cr. P. C. (i) Every Magistrate not being a police-officer 

may i-ecord any statement or confession made 

Power to record state- to him in the course of an investigation under 
ments and confessions. , . ^ . 

V this Chapter or at any time afterwards before 

the commencement of the inquiry or trial. 

(2) Such statements shall be recorded in such of the manners 
hereinafter prescribed for recording evidence as is, in his opinion, 
best fitted for the circumstances of the case. Such confessions shall 
be recorded and signed in the manner provided in section 364, and 
such statements or confessions shall then be forwarded to the Magis- 
trate by whom the case is to be inquired into or tried. 

(3) No Magistrate shall record any such confession unless, upon 
questioning the person making it, he luts reason to believe that it 
was made voluntarily ; and, when he records any confession, he 
shall make a memorandum at the foot of such record to the 
following effect : — 

" I believe that this confession was voluntarily made. It was 
taken in my presence and hearing, and was read over to the person 
making it and admitted by him to be correct and it contains a full 
and true account of the statement by him. 

(Signed) A. B., 
Magistrate, 

Explanation, — It is not necessary that the Magistrate receiving 
and recording a confession Or statement should be a Magistrate 
having jurisdiction in the case. 

Under s. 164 a Magistrate has power to administer oath to a witness 
and a charge of perjury can be made with regard to such statements. 

S. 164 Cr. P. C. does not apply to Calcutta or Bombay ; — Empress vsi. 
Nilmadhab Mitra I. L. R. 15 Cal. 595. An admission or confession of aii 
accused made before a Magistrate carrying on an inquiry under s. 20^ 
Cr. P. C. is not a statement recorded under s. 164 or 364 Cr. P. C. and is 
therefore not admissible without further proof— Satnaran Tewary w. 
Emperor I. L. R. 32 Cal. 1085. 

The police officer has no authority to place witnesses before a Magis- 
trate when they do not so appear voluntarily. Such conduct of the police 
bears the appearance to have a desire to have unwilling, or it may be 
untrue, evidence obtained under some pressure placed on record sb 
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as to bind the persons who had up to that time been under their influence 
and prevent them from afterwards making voluntary statements and 
possibly from telling the truth without risk of being prosecuted 
for perjury :— Empress vs, Nure Sheikh I. L. R. 29 Cal. 483. 
Sec. 164 Cr. P. C. does not warrant the recording of statements by 
witnesses for the purpose of fixing them down with a view to subsequent 
judicial proceedings : — case of Jadub Das 4 C. W. N. 129. A Magistrate 
is prohibited from recording a confession until he has actually satisfied 
himself by questioning the person making it that it is voluntary : — Joy- 
naran vs. Empress I. L. R. 17 Cal. 871. The system of investigation 
which commends itself to the indolent and inefficient police officer is — to 
extort by all possible means incriminating statements or confessions from 
suspects. The prevalence of the worst forms of this system has led to 
the enactment of ss. 162 and 163 Cr. P. C. and ss. 24, 25, 26 and 27 of 
the Evidence Act. innt It is unnecessary to say that every good police 
man will take advantage of any statement that may be made by an accused 
or a suspect ^^ ^ but the police officer should be discouraged in every way 
from relying on statements or confessions # ^^ as evidence against them. — 
P., 1 15, Report of the Police Commission 1902-03. 

The confession must be recorded in the language of the accused 
and if that is not practicable, in the Court-language or in English. The 
prosecution is bound to prove that the first alternative was impracticable : — 
Joynaran L L. R. 17 Cal. 870. There are conflicting rulings as to 
whether confessions recorded in English should be presumed ;o have been 
duly recorded :— See for the affirmative view— Fulchand vs. Empress 
I. L. R. 18 Cal. 549 ; and for the negative view — Empress vs. Veran I. L. R. 
9 Mad, 240, Bhairab Chandra C. W. N. 702, Nilmadhab Mitter I. L. R. 
15 Cal. 595. 

Under s. 533 Cr. P. C. any defect in the recording of confession may 
be cured by examining the Magistrate as a witness. The Calcutta High 
Court has issued the following Circular Order regarding the mode of 
taking confessions : — " It is not proper to allow the police officer, who 
brought the prisoner, to be present while the confession is being recorded 
by a mohurir and to suggest questions to be put to the confessing prisoner. 
It is desirable that Magistrates should act with deliberation in examining 
persons brought for recording confessions and should as far as possible 
satisfy themselves that the confession is voluntary and not merely from 
jhe declaration of the accused -but from an attentive observation of his 
den^eanour. Every question and answer should be recorded in case 
9f A:c api?use4 under s, 364. 
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S. 167 Cr. p. C. (i) Whenever it appears that any investigation 

under this Chapter cannot be completed with- 

vestigation <^ot be i^ the period of twenty-four hours fixed by 

completed in twenty- section 61 and there are grounds for believing 
four hours. . . . . 

that the accusation or tnformatton is well- 
founded, the officer in charge of the police-station shall forthwith 
transmit to the nearest Magistrate a copy of the entries in the diary 
hereinafter prescribed relating to the case, and shall at the same time 
forward the accused (if any) to such Magistrate. 

(2) The Magistrate to whom an accused person is forwarded 
under this section may, whether he has or has not jurisdiction to try 
the case, from time to time authorise the detention of the accused 
in such custody as such Magistrate thinks fit, for a term not exceed- 
ing fifteen days in the wholie. If he has not jurisdiction to try the 
case or commit it for trial, and considers further detention unnecessary, 
he may order the accused to be forwarded to a Magistrate having 
such jurisdiction. 

(3) A Magistrate authorising under this section detention in the 
custody of the police shall record his reasons for so doing. 

(4) If such order is given by a Magistrate other than the District 
Magistrate or Sub-divisional Magistrate, he shall forward a copy of 
his order, with his reasons for making it, to the Magistrate to whom 
he is immediately subordinate. 

Every application for remand under s. 167 Cr. P. C. shall be made 
personally by the chief police officer present to* the chief magisterial officer 
present. Thus at head quarters the District Superintendent and at a 
Sub-division the officer in charge of the Sub-district should appear before 
the Magistrate of the district or the Sub-divisional Officer as the case 
may be, to make such application unless it is impossible owing to the 
absence of one of the officers concerned or to some other exceptional 
cases :— Bengal Government Judicial Department Police Circular 
No. 2822J of 2ist July 1891. 

S. 170 Cr. P. C. (i) If, upon an investigation under this 

Chapter, it appears to the officer in charge of the 
Case to be sent to ,. . , , . ^ . ., 

Magistrate when evi- police-station that there is sufficient evidence 

dence is suflScient. ^j. reasonable ground as aforesaid, such officer 

sball forward the accused under custody to a Magistrate empowered 
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to take cognizance of the offence upon a police-report and to try the 
accused or commit him for trial or, if the offence is bailable and the 
accused is able to give security, shall take security from him for 
his appearance before such Magistrate on a day fixed and fen: his 
attendance from day to day before such Magistrate until otherwise 
directed. 

(2) \Vhen the officer in charge of a police-station forwards an 
accused person to a Magistrate or takes security for his appear- 
ance before such Magistrate under this section, he shall send 
to such Magistrate any weapon or other article which it may be 
necessary to produce before him, and shall require complainant 
Of any) and so many of the persons who appear to such officer to be 
acquainted with the circumstances of the case as he may diink 
necessary, to execute a bond to appear before the Magistrate as 
thereby directed and prosecute or give evidence (as the case may be) 
in the matter of the charge against the accused. 

(3) If the Court of the District Magisrate or Sub-divisional 
Magistrate is menticMied in the bond, such Court shall be held to 
include any Court to which such Magistrate may refer the case for 
inquiry or trial, provided reasonable notice of such r^erence is given 
to such complainant or persons. 

(4) The day fixed under this section shall be the day whereon 
the accused person is to appear, if security for his appearance has 
been taken, or the day on which he may be expected to arrive at the 
Court of the Magistrate, if he is to be forwarded in custody. 

(5) The officer in whose presence the bond is executed, shall 
deliver a copy thereof to one of the persons who executed it, and 
shall then send to the Magistrate the original with his report 

" In all important criminal cases, and specially in cases of murder and 
dacoity, it is desirable tiiat the police officer, by whom the investigation 
has been conducted, shall be regarded as witness in regard to the 
circtunstances of the investigation. Each police officer should bring with 
him his diary and also any memorandum of the statement of the witnesses 
taken down by him under ss. 161-162 of the Cr. P. C. An extract from 
the diary should invariably be attached to the record of the case. The 
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memorandum, if necessary, should not be recorded, but should be used 
by the police officer to refresh his memory, if he is questioned as to 
the statements made to him by the \yitness." — Bom. H. C. Rule. 

Sufficient evidence : This does not mean that the evidence is 
not to be kept until complete, it may be sent as it is found and there is 
no necessity to delay for its completion : Kadai Khar, 5 W. R. 6. Give 
evidence : The witness who after tendering security to appear fails to 
appear and give his evidence ought to be given an opportunity to justify 
his default before escheating his cognizance ; Dassos Manjee, 1 1 
W. R. 39. 

S. 178 Cr. P. C. (i) When any person dies while in the 

custody of the police, the nearest Magistrate 

Inquiry by Magitsrate empowered to hold inquests shall, and, in 
into cause of death. *^ , ^ . ' ' 

suiy Other case mentioned in s. 1 74, clauses (a), 

{b) and {c) of sub-section (7), any Magistrate so empowered may 
hold an inquiry into the cause of death, either instead of, or in 
addition to, the investigation held by the police-officer; and, if 
he does so, he shall have all the powers conducting it which he 
would have in holding an inquiry into an offence. The Magis- 
trate holding such an inquiry shall record the evidence taken by him 
in connection therewith in any of the manners hereinafter prescribed 
according to the circumstances of the case. 

(3) Whenever such Magisfarate considers it expedient to make an 

examination of the dead body of any person 

Power to disinter who has been already interred, in order to 

discover the cause of his death, the Magistrate 

may cause the body to be disinterred and examined. 

Proceedings under this section are not judicial proceedings : Troi- 
lokhanath Biswas, 3 Cal. 742 (s. c.) 3 C. L. R. 59. 
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PART V. 

Criminal Proceedings against European British Subjects 
AND Americans. 
The jurisdiction of Muffusil Courts in respect of European British 
subjects has been, from time to time, the source 
History of the existing ^f much discussion and has undergone consider- 
able changes. In 1793 European British subjects 
•were amenable to the Supreme Court alone for such acts as rendered 
them liable to criminal prosecution. It was the duty of the Magistrates 
totinquire into the charges against them and to apprehend them if neces- 
sary. Not being Justices of the Peace, Magistrates at that time had no 
power to commit, but they could only convey the offender under safe 
custody to one of the Judges of the Supreme Court. By 33 Geo. Ill 
Chapter 52 the Governor-General in Council was empowered to appoint 
Covenanted servants of the Company to be Justices erf the Peace. Then 
by Regulation II of 1796 the procedure for the commitment of European 
British subjects to the Supreme Court was provided. Previous to 1833 
British subjects, not in the service of the Crown or of the Company, were 
not allowed to reside in India more than ten miles from a Presidency town 
without a license. So the trial in the Supreme Courts suited the circum- 
stances of the time. But as the number of Europeans increased in the 
Muffusil, by 53 George III Chap. 155,5.105, Magistrates of districts 
were empowered to try cases of assault, forcible entry or other injury 
accompanied by force not being felony, committed by British subjects on 
natives outside Presidency towns and to inflict a fine not exceeding Rs. 500 
or in default 2 months imprisonment. Act VII of 1853 extended the 
above provisions to the above offences committed by European British 
Subjects against the person' or property of any person whatever. The 
first Code of Criminal Pr&edure in 1861 enacted that no person, not a 
Justice of the Peace should commit or hold to bail any European British 
subject to take his trial before the Supreme Court Statute 34 and 35 
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Victoria Chap. 34 gave the local legislatures power to confer jurisdiction 
over European British subjects on Magistrates being Justices of the 
Peace in all cases in which they can confer jurisdiction over natives. 
After considerable discussion in the celebrated Ilbert Bill of 1884, 
District Magistrates, Presidency Magistrates and Sessions Judges (who 
are exofficio Justices of the Peace) though not European British 
subjects were given jurisdiction to try European British subjects, these 
provisions have been kept in ss. 443 and 444 of the present Procedure 
Code. 

S. 443 Cr. P. C. No Magistrate, unless he is a Justice of the 
Peace, and (except in the case of the District Magistrate or Presi- 
dency Magistrate) unless he is a Magistrate of the first class and an 
European British subject, shall inquire into or try any charge against 
an European British subject. 

A Deputy Magistrate ought to give an opportunity to a prisoner to 
plead that he is a European British subject : — Clarke vs, Beane 5 W. R. 
Cr. 53. See also I. L. R. 16 All. 88. Proceedings under s. 107 Cr. P. C. 
fall within the term " charge " in s. 443 Cr. P. C. in the opinion of 
the Advocate-General Bengal (the full opinion is reproduced in 
Mr. Henderson's edition of the Cr. Pro. Code). To make out a plea 
against the jurisdiction of a Muffussil Court, it is necessary to prove not 
only legitimate descent of Uie defendant but also nationality. Hearsay 
is not admissible evidence of nationality. H. C. Proceedings 6 Mad. 
H. C. R. 7 Weir p. 7. Nothing in s. 443 applies to proceedings under 
s. 480 Cr. P. C. 

According to s. 4 (i) Cr. P. C. the words European British subjects 
mean : — (i) any subject of His Majesty bom, naturalised or domiciled in 
the United Kingdom of Great Britain and Ireland or in any of the Euro- 
pean, American or Australian Colonies or possessions of His Majesty, 
or in the Colony of NeW Zealand, or in the Colony of the Cape of Good 
Hope or Natal ; 

(ii) any child or grand child of any such person by legitimate 
descent. 

S. 444 Cr. P. C. No Judge presiding in a Court of Session, 

Sessions Judge to be except the Sessions Judge, shall exercise 
an European British . j. . . J & > 

subject. jurisdiction over an European British 

subject unless he himself is an European British suliject; 
3« 
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and if he is an Assistant Sessions Judge, unless he ha$ 

. . ^ ^ e ^^^^ the office of Assistant Sessions Jucke, 

Assistant Sessions "^ ^ 

Judge to have held office for at least three years, and has been specially 

specidty empowered. empowered in this behalf by the Local 

Government. 

S. 445 Cr. P. C. Nothing in section 443 or section 444 shall 

. prevent suiy Magistrate from taking cognizance 

committed by European ofan offence committed by any European 

BriUsh subject gj^jjgjj subject in any case in which he could 

take cognizance of a like offence if committed by another person : 

Provided that, if he issues any process for the purpose of com- 
pelling the appearance of an European British subject accused of an 
offence, such process shall be made returnable to a Magistrate 
having jurisdiction to inquire into or try the case. 

S. 446 Cr. P. C. Notwithstanding anything contained in section 

32 or section 34, no Magistrate other than 
Sentences which may tn- • -^-^ . •« • , %» • 

be passed by Provincial a District Magistrate or Presidency Magistrate 
Magistrate. gj^j^jj pg^g ^jjy sentence on an European 

British subject other than imprisonment for a term which may 
extend to three months, ^or fine which may extend to one thousand 
Rupees, or both, and a Distilict Magistrate shall not pass any such 
sentence other than imprisonment for ai term which may extend to 
six months, or fine which may extend to two thousand rupees, 
or both. 

Where a Magistrate sentenced a European British subject to rigorous 
imprisonment without determining whether he was an European British 
subject : Held— that the Magistrate had no jurisdiction to convict without 
settling the question : Berrill, 4 All. 141. See also Thomas Nash Turn- 
bull, 6 Mad. 7. 

S. 447 Cr, P. C. (i) When an European British subject is 

accused of an offence before a Magistrate, and 
When commitment is u /r i. • ^l • • *• • 

to be to Court of such offence cannot, in the opmion of such 

^ion and when to Magistrate, be adequatety punished by him, 

and is not punishable with death or mik 

transportation for life, such Magistrate shall, if he dtaida tbit te 
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accused ought to be cooumtted, commit him to the Court of 
Session, or, in the case of a Ptesidency Magistrate, to the High 
Court. 

(2) When the offence which appears to have been committed is 
punishable with death or with transportation for life, the commitmient 
shall be to the High Court. 

S. 448 Cr. P. C. Where any person committed to the High 

Court under section 447 is charged with 

^ch one StTtl^ several offencesof which one is punishable 

others are not, punish- with death or transportation for Hfeand the 
able with death or ^, ,. . . , ^ , ^^. , 

transportation for Ufe^ Others with less punishment, and the High 

Court considers that he should not be tried 

for the offence punishable with death or transportation^ the High 

Court may nevertheless try him for the other offences. 

S, 449. Cr. P. C. (i) Notwithstanding anything contained in 

Sentence which may ^^^^^ ^'' ^ ^^^^ ^ Session shall pass on 
be passed by Court of any European British subject any sentence 
other tham a sentence of imprisonment for & 
term which may extend to one year, or fine, or both 

(z) If^ at any time after the commitment and before signing; 

judgment, the presiding. Judge thinks, that the 
Procedure whea_ ... ^ . , ^ . 

Sessions Judge finds his. offence which appears to be proved^ cannot be 

powers inadequate. adequately punished by such a sentence, he 

shall record his opinion to that effect and transfer the case to the 

High Court Such Judge may either himself bind over, or direct 

the committing Magistrate to bind over, the complainant and 

witnesses to appear before the High Court. 

S% 450 Cr. P. C^ (i) In trials of European British subjects before 

T u a. High Court or Court of Session, if,, before 

Jury or assessors be- ^ ^ r 

fore Ili^ Court or the first juror is called and acceptedi,, or 
Court ofSession. 1 ^ • • * 1 

the first assessor is appomtedl) as the case 

may be,, any such subject retjuires to be: tried hy a. mixed iury,. 

the trial shall be by a jury of which not less than half the: 

number shall he Europeans or Americans or both Eiw-opRanS) 

ftod Amerkans. 
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(2) When any such trial before a Court of Session would, in the 
ordinary course, be with the aid of assessors, the European British 
subject accused, or, where there are several European British subjects 
accused, all of them jointly, may, instead of claiming to be tried by 
a mixed jury under sub-section (i), require that not less than half 
the number of the assessors shall be Europeans or Americans or 
both Europeans and Americans. 

The word *' Europeans ^ in this section means persons bom in Europe ; 
Moss, 16 All. 88. This section corresponds wiUi section 451 of the Code 
of 1882. 

S. 451 Cr. P. P. (i) In trials of European British subjects before 

a District Magistrate for any offence, any such 
Right of European . . ^ i_ r l • 

British subject to claim subject may, m a summons-case before be is 

jury before District heard in his defence under section 244, or in 
Magistrate. , ^^ 

a warrant-case before he enters on his defence 

under section 256, claim that the trial shall be by a jury composed 

in manner prescribed by section 450. 

(2) If a claim is made under sub -section (i) in a summons-case 
at the time when the Magistrate proceeds under section 244 to hear 
the accused, or in a warrant-case at the time when the Magistrate 
calls upon the accused under section 256 to enter upon the defence, 
the Magistrate shall forthwith issue the necessary orders for the trial 
by a jury as aforesaid. 

(3) If such a claim is made at an earlier stage of the proceedings 
the MagistrJate shall issue such orders whenever it appears to him 
from the evidence recorded that there will be a sufficient case to go 
before a jury. 

(4) In every such case the Magistrate shall, notwithstanding anj^ 
thing contained in section 242, before issuing any orders as aforesaid 
frame a formal charge. 

(5) The provisions of sections 211, 216, 217, 219 and 220 shall, 
so far as may be, apply for the purpose of securing the attendance 
of the complainant, the accused and the witnesses at every trial to 
be held under this section. 

(6) The provisions of this Code relating to the procedure in a 
rial by jury before a Court of Session shall, as nearly as may be, 
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apply to every trial under this section as if the District Magistrate 
were a Session Judge and the accused had been committed to his 
Court for trial. 

(7) All Courts may construe any of the provisions referred to in 
sub-section (5) or sub-section (6), in so far as they are made appli 
cable by those sub-sections, with such verbal alterations not affecting 
the substance as may be necessary or proper to adapt the same to 
the matter before them. 

(8) Nothing in this section shall affect the power of the Magis- 
trate to commit an accused person for trial under section 347 or 
section 447. 

(9) If an accused person claims to be tried by jury under this 

section and in the opinion of the District 

Transfer to another Magistrate there is reason to believe that a 
Court in certain cases. . , . ., >. 1 

jury composed m manner prescnbed by sec- 
tion 450 cannot be constituted for the trial before himself, or cannot 
be so constituted without an amount of delay, expense or inconveni- 
ence which under the circumstances of the case would be unreason- 
able, he may, instead of issuing orders for the trial before himself 
under this section, transfer the. case for trial before such other 
District Magistrate or to such Sessions Judge as the High Court may 
from time to time, by rules made by it in this behalf and approved 
by the Local Government, or by special order, direct. 

(10) When a case is transferred under this section to a Sessions 
Judge or District Magistrate, he shall with all convenient speed try 
it with the same powers (including the power of commitment) and 
according to the same procedure as if he were a District Magistrate 
acting under this section. 

The effect of the sixth clause of this section is to confer upon the 
District Magistrate precisely the same authority as the Sessions Judge 
has, under s. 307 of the Cr. P. C, to submit to the High Court a case in 
which he disagrees that the verdict of a jury, so completely that he con- 
siders a reference necessary. The expression " trial by jury," does not 
only refer to proceedings up to the time the jury pronounce their verdict 
but refers generally to cases triable with a jury as contradistinguished 
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from cases tried with the held of assessors or in any other manner men-' 
tioned in the Code : Mc Carthy, 9 All. 42a See also Moss, 16 AlU 8$. 
The cl. (6) was iiitroduced by s. 8 of Act III of 1884. 

S. 452 Cr. P, C. In any case in which an European British 
Trial of European subject is accused jointly with a person not 

2"^** . sttt)ject and being an European British subject, and such 
NaUve jointly accused. ^ «... ,. . -j^- 

European British subject is committed for 

trial before a High Court or Court of Session, such subject and 

person may be tried together, and the procedure on the trial shall be 

the same as it would have been had the European British subject 

been tried separately : 

Provided that, if the European British subject requires under 

section 450 to be tried by a mixed jury,. 

When Native may or by a mixed set of assessors, and the 
claim separate trial. 

person not being an European Bntish subject 

requires that he shall be tried separately, the latter person 

shall be tried separately in accordance with the provisions of 

Chapter XXIII. 

Not beinfir an Buropean British suldect : An accused who is. 
not himself an European British subject and who is not jointly tried with 
an European British subject, cannot daim that at least five persons com-^ 
posing the jury shall be Europeans or Americans ; Lalubhai Gopaldas- 
Haridas, i Bom. 232. An appeal to the High Court can be made 
by European British subject only ; but a person tried jointly with an 
European British subject cannot prefer an appeal ta the High Court ;, 
Solomon, 14 Bom. x6a 

S. 453 Cr. P. C (i) When any person claims to be dealt with as. 

an European British subject, he shall state the 
Procedure on claim of t f % ^ * »»«•• i<. 

person to be dealt with grounds of such claim to the Magistrate bdbre 

as European British whom he is Iffought for the purposes of the 
subject. ... 

inquiry cm: tnal ; and such Magistrate shall 

inquire into the truth of such statement, and allow the person 
making it a reasonable time within which to prove that it is true, and 
shall then decide whether he is or is not an European British subject 
(md shall deal with him accordingly. If any such person is convict- 
ed by such Magistrate and appeals from such conviction, the burden 



Digitized by VjOOQIC 



magistrates' court manual. 283 

of proving that the Magistrate's said decision was wrong shall lie 
upon him. 

{2) When any such person is committed by the Magistrate for 
trial before the Court of Session, and such person before such Court 
claims to be dealt with as an European British subject, such Court 
shall, after such further enquiry, if any, as it thinks fit, decide whe- 
ther he is or is not an European British subject, and shall deal with 
him accordingly. If he is convicted by such Court and appeals from 
such conviction, the burden of proving that the Court's said decision 
was wrong shall lie upon him. 

(3) When the Court before which any person is tried, decides 
that he is not an European British subject, such decision shall form 
a ground of appeal from the sentence or order passed in such 
trial. 

Shall inquire : The Magistrate must give an accused the opportunity 
of showing that he is an European British subject ; Clerk vs, Beana, 5 
W. R. 53. See the case Berill, 4 All. 141. 

S. 454 Cr. P. C. (i) If an European British subject does not 

claim to be dealt with as such by the Magis- 

Failure to plead status trate before whom he is tried or by whom he 
a waiver. 

is committed, or if, when such claim has been 

made before, and disallowed by, the committing Magistrate, it is 

not again made before the Court to which such subject is committed, 

he shall be held to have relinquished his right to be dealt with as such 

European British subject and shall not assert it in any subsequent 

stage of the same case. 

(2) Unless the Magistrate has reason to believe that any person 
brought before him is not an European British subject, the Magis- 
trate shall ask such person whether he is such a subject or not. 

Does not claim to be tried : If an European British subject waives 
his right to be dealt with as such by the Magistrate before whom he is 
tried, he thereby loses all the benefit of the special procedure provided for 
Ihdi under this section Grant : — 12 Bom. 561 ; Bartlett, 16 Mad. 308 ; but 
before an European British subject has waived his claim, he must be made 
known of his rights : — In re Quires, 6 Cat. 83. 
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S. 455 ^f* P- C' Where a person who is not an European 

Trial under this British subject is dealt with as such under this 

S^KjcSTSri^^ Chapter and does not object, the inquiry, com- 

subject. mitment, trial ^or sentence, (as the case may 

be) shall not, by reason of such dealing, be invalid. 

S. 456 Cr. P. C. When any European British subject is unlaw- 
Ri^ht of European ^^V detained in custody by any person, such 
British subject unlaw- European British subject or any person on his 
fully detained to apply '^ , , t». , ^ , . , 

for order to be brought behalf may apply to the High Court which 
before High Court. ^^^^ ^^^ jurisdiction over such European 

British subject in respect of any offence committed by him at the 
place where he is detained or to which he would be entitled to appeal 
from any conviction for any such offence, for an order directing the 
person detaining him to bring him before the High Court to abide 
such further order as it may pass. 

Unlawftilly detcuned : An illegal order of detention by a Magis- 
trate is not unlawful detention as contemplated by this section ; Gholam 
Ismail, I All i. (F. B.). See Edward, 9 Bom. 333. 

S. 457 Cr. P. C. The High Court if he thinks fit, may, before, 
issuing such order, inquire, on affidavit or 

Procedure on such otherwise, into the grounds on which it is 
application. 

applied for, and grant or refuse such applica- 
tion ; or it may isue the order in the first instance, and, when the 
person applying for it is brought before it, it may make such further 
order in the case as it thinks fit, after such inquiry (if any) as it 
thinks necessary. 

S. 458 Cr. P. P. The High Court may issue such orders through 
Territories throughout °^^ *^® territories within the local limits of its 
which High Court may appellate criminal jurisdiction, and such other 
issue such orders, . , 

temtones as the Governor General in Council 
may direct. 

S. 459 Cr. P. C. (i) Unless there is something repugnant in the 

Application of Acts context, all enactments hereinafter or hereafter 

^M^iaKc^ «nadeby the Governor General in Councili 

of Session. which confer on Magistrates or on the Court 

of Session jurisdiction over offences, shall be deemed to apply to 



Digitized by VjOOQIC 



magistrates' court manual. 285 

European Briliab subject^, akhot^ such persons are not expressly 
referred to therein. 

(2) Nothing in this section shall be deemed to authorise any 
Court to exceed the limits prescribed by this Chapter as to the 
amount of punishment which it may inflict on an European British 
subject, or to confer jurisdiction on any Magistrate or any Judge 
presiding in a Court of Session, not being a Justice of the Peace. 

S. 460 Cr. P. C. In every case triable by jury or with the aid of 

assessors, in which an European (not being an 

Jury for trial of Euro- European British subject) or an American is 

peans or Americans. , , .. ., j 

the accused person, or one of the aocusea 

persons, not less than half the number of jurors or assessors sball^ 

if practicable, and if such European or American so claims, be 

Europeans or Americans. 

The word European in this section means persons bom in Eun^ :^— 
Empress vs. Moss, I. L. R. 16 All. 88. 



39 
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PART VI. 

On Register, Return and Inspection. 



CHAPTER I. 

• Registers. 

The following Registers have been prescribed by the Calcntta High 
Court to be kept in the Criminal Courts. 

Primary Registers. 



Names of Registers. 


By what Courts 
to be kept. 


Period 
for which 
preserved. 


In what 
form 
kept. 


I Register of complaints 


Courts empowered to 


7 years ... (M)3o 


of offences. 


receive compiaints. 






II Magistrate's General 


District and Sub- 


7 years 


(M)3i 


Register of cases cog- 


divisional Magis- 






nizable by the Police. 


trate. 






Ill Register of imimportant 
cases cognizable by 


Ditto 


Ditto 


(M)32 








the Police in which 








the first information 








report is not used. 








IV Register of miscellaneous 


Courts of Sessions, 


Ditto ... 


(M)33 


cases. 


District & Sub-divi- 
sional Magistrates. 






V Trial Register 


Magistrates who do 
not keep Registers 
(M)30to(M)33. 


Ditto ... 


(M)34 


VI Register of warrants of 


All Criminal Courts 


Till ralease 


(V)37 


Imprisonment 




, of all pri- 
soners en- 
tered. 





^ 
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The Primary registers deal directly with cases filed in Court or sent 
up by die Police and form a quasi record of the progress and disposal of 
case& The statistical registers should be prepared from the first five 
primary registers and it would be useful if in the remarks column the 
Bench Clerks make red ink references to the entry number of each case 
in the statistical register. 

B. — Subsidiary Register. 



Name. 



Court 



Period. 



Form. 



I Diary ••• ••• 

II Register of petitions 

III Daily register of Court- 

fees realized. 

IV Register of attendance 

of witnesses 

1 V Register of processes 
issued. 

VI Register of processes 
received for issue. 

VII Register of applica- 
tions for copies. 

VIII Register (tf affidavits 

IX Register of pleaders 
and mukhtears. 

X Court Inspector's daily 
book of prisoners to 
' be brought before 
Magistrates. 

XI List of record sent to 
district record- 
room. 

XII Register of receipt 
and issue of printed 
forms. 



All Courts 
Ditto 
Ditto 

Ditto 

Ditto 
Serving department 
All Criminal Courts 

Ditto 

District and Sub-divi 
sional Magistrates. 

Court Inspector ••, 

All Criminal Courts 
All Criminal Courts 



3 years 
Do. 
Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
For ever .., 

Not i^dfied 



For ever in 
District 

Magistrates' 
Courts. 

Not specified 



(M)38 

(M)39 
40 

41 

42 

43 

44 

4S 
46 

47 

48 
SO 
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Uider Go^ptmment orders the Coltector^ Naihr servts crittinal 
pfooemms but keepe a scpande volamie of Register No. 43 to show 
criminal processes. 

The compjiring clerk and not ibt copyist should be in charge of 
register of application for copies. 

C.—AccouNT Registers. 



Form. 



Name. 



Court 



Period. 



(M)ii 

13 
13 

15(1) 

15(11) 

i6(I) 

i6(II) 

17 

18 

19 

20 
21 



Register of Challans .«« 

Register of Challans for 
petty payments. 

Register of payment orders 

Treasury pass book 

Daily Register of A deposits 

Ditto of B deposits 

Daily register of A deposits 
re-paid. 

Daily register of B deposits 
re-paid. 

Clearance register of A 
deposits. 

Register of stamp duties 
and penalties realized. 

Register of the refund of 
the value of the Court-fee 
stamps. 

Register of Miscellaneous 
Receipts. 

Register of counterfoils of 
cashier's receipt granted 
for peremptory cash 
receipts. 






District Magistmte 

Ditto 
Ditto 

Ditto 

Ditto 
Ditto 
Ditto 

Ditto 

Ditto ... 



12 years. 

Do. 
Fwever. 

12 years. 

Fot ever. 
12 years. 
Do. 

Do. 

3 years. 
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Form. 


Name. 


Court. 


Period. 


22 


General cash book 


1 District Magistrate 


-12 years. 


23 


Register of criminal fines 


District and Sub divi- 
sional Magistrates. 


Do. 


24 


Subsidiary register of out- 
standing fines. 


Ditto 


Da 


25 


Monthly balance sheet of 
fines. 


Ditto 


Do. 


26 


Thanna register of warrants 
for levy of fines. 


All PoKce SUtion ... 


Do. 


27 

28 


Fine Register of Benches 
of Magistrates. 

Register of contract contin- 
gent charges. 


Bench Magistrates 
District Magistrate 


Vide Govern- 
mcnt rules 
relating to 

vi?von 

Rule I. 
13 years. 


29 


Register of contingent 
charges. 


Ditto 


Da 



For detailed rules see Chap. VIII, Vol I. High Court General Rules 
Or. as well as Government rules reproduced in App. IV in Chap. VIIJ, 
Vol. I,H. CG.R.Cr. 

D. — Statistical Register. 



Name. 


Court. 


Period to be 
preserved. 


Form. 


I Register showing under 
each head of crime 
the number of offences 
reported, of cases 
struck off as false or 
brought to trial, of 
persons aojuitted, dis- 
charged or convicted. 


District and Sub-divi- 
nional Magistrate. 


I year 


(M)5i 
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Name. 


Court 


Period to be 
preserved. 


'Fonn. 


II Register of cases decid- 
ed. 

III Register showing the 

particulars of whip- 
ping. 

IV Regbter showing under 

each head of offence 
the general result of 
trial of European 
British subjects. 


AU Magistrates ... 

District and Sub-divi- 
sional Magistrates. 

4 

District and Sub divi- 
sional Magistrates 
and first class 
Magistrates. 


I year. ... 
Do. 

Do. 


{M)52 
(M)53 

(M)S4 



All the rasters should be kept in English. The Government of 
Bengal has ordered in its Resolution No. 1968 Mis., dated 7th June 1894, 
that no clerk should be appointed who is not acquainted with English. In 
Assam these instructions should be acted on as far as practicable (H. C. 
Proceedings, January 1895, Civil No. 362-4). Jt is not necessary to opeo 
new r^^isters every year if there is space in the existing register. 



CHAPTER II. 
Returns. 
The following returns and statements are to be submitted periodicallj 
from the Criminal Courts under orders of the Calcutta High Court. 
Monthly Returns, 



Fonn. 


Name. 


Courts to 
prepare. 


To what Court 
submitted. 


(M)SS 
(M)s6 


I. Sutement of the files 
of Courts of Magis- 
trates also called 
statement B. 

2. Return of processes 
issued and fees levied 
in Magistrate's Courts. 


(a) Subordinate 
Magistrates. 

(^)Distr ict 
. Magistrates. 

Subordinate 
Magistrates. 


District Magis- 
trate. 

High Conrt 

District Magis- 
trate. 
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Form. 


Name. 


Courts to 
prepare. 


To what Court 
submitted. 


(M)S9 


3. Statement showing 
the number of persons 
tried, convicted, etc., 
the number of cases 
brought to trial and 
the number of mis- 
cellaneous cases, also 
called statement A. 


Subordidate 
Magistrates. 


District Magis- 
trate. 



Quarterly Returns, 



(M)6o 



Statement A of persons 
tried, convicted, etc., 
of cases brought to 
trial, etc., and of mis- 
cellaneous cases and 
a p p e a 1 s before 
Magist];ates. 



District 
trate. 



Magis. 



High Court. 



Annual Statements, 



62 


I. l.ist of judicial divisions, 
number of officers 


(a) S e s s i on s 
Judges. 


{a) District Magis- 
trate. 




employed, receipts and 






charges of Criminal 


{p) District 


W High Court. 




Courts. 


Magbtrates. 




63 


2. Statement showing the 
number of offences 
reported, persons con- 


(a) Subordinate 
Magistrates. 


(a) District Magis- 
trate. 




victed and acquitted 


(^) D i s t r i c t 


ip) High Court. 




under each head of 


Magistrates. 






offences and of per- 








sons acquitted, etc. 






64 


3, Statement of miscel- 
laneous cases under 


(a) Subordinrte 
Magistrate* 


(«) District Magis- 
trate. 




the Criminal Proce- 








dure Code. 


(^) S e 8 s i n s 
Judges. 


W District Magis- 
trate. 






(^) D 1 8 1 ri c t 
Magistrates. 


W High Court. 
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Form. 



Name. 



Court to 
prepare. 



To what Court 
submitted. 



65 



66 



67 



68 



69 



70 



Statement showing the 
result of trials b^ore 
Criminal Courts. 



5. Statement showing 

gunishment inflictea 
y Courts of original 
jurisdiction. 

5a. Statement showing 
particulars of whipp- 
mg inflicted by Crimi- 
nal tribunals. 

6. Statement showing the 

results of appeals and 
applications for revi- 
sion in Criminal 
Courts. 

7. Statement showing the 

use of jurors and 
assessors in Criminal 
Courts. 

8. Statement showing the 

general results 01 the 
trial of European 
British subjects. 



(a) Subordinate 
Magistrate. 

(6) S e s s i o n s 
Judge. 

(0 D i strict 
Magistrate. 



(a) District Magis- 
trate. 

(d) District Magis- 
trate 

ifl High Court. 





Annual Tables^ 




7» 


I. Statement showing the 
number of oflTences 
reported, complaints 






. 


rejected, cases struck 
on as false and cases 














returned as true. 










District Magis- 


High Court. 


72 


2. Statement showing the 
number of cases 
brought to trial, of 
persons acquitted or 
discharged and con- 
victed and the per- 


- trate. 


V 




centage convicted. 
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Fonn. 


Name. 


Courts to 


To what Court 






prepare. 


submitted. 


73 


3. Statement showing the 


District Magis- 


High Court. 




number of case^ 


trate. 


" i 




brought to trial, dis*- 
posed of and pending. 












74 


4. Stafement showing the 
total number of per'- 








sons under trial in 


District Magis- 


Ditto. 




Magistrates* Courts 


" trate and 






and in Courts of 


Ses s i ns' 


' 




Sessions and the 


Judges. 






result of trials. 






75 


5. Statement showing the 
number of witnesses 
examined and dis- 
charged without ex- 








amttiation and the 


Subordidate 


District Magis- 




amount paid as 


Magistrates. 


trate. 




expenses. 






'76 


6. Statement showing the 




• 




detention of witnesses. 


- 








District Magis- 


High Court. 


■77 


7. Statement showing the 


trate and 






amount of fines im- 


Sessions 




' 


posed by the Criminal 


Judge. 




. 


Courts, the amount 








realized and the 








amount paid by way 








of compensation. 


. 




78 


8. Statement showing the 
number of appeals 
(eases) preferred, diis- 








posedof and pending 


District Magis- 


High Court. 




in the Appellate 


' trate and 






Courts. 


Sessions 
Jud^e. 




• 79 


9. Statement showing the 
result of appeals. 







40 
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Form. 


Name, 


Court to 
prepare. 


To what Court 
submitted. 


80 
81 

83 


la Statement showing the 
number of applica- 
tions for re?i8ion pre- 
ferred, disposed of and 
pending in the Courts 
of re visional jurisdic- 
tion. 

It. Statement showing the 
result of applications 
for revision made to 
the District Magis- 
trate or Sessions 
Judge. 

12. Statement showing the 
receipts and charges 
of the Criminal Courts 
^nd the results. 


District Magis- 
> trate and 

Sessions 

Judge. 


High Court. 



Besides these all Magistrates' Bench Clerks have to prepare two 
Addition.! .tatemenu «a'«»"»»s A and B of cogniablo c««s with 



prescribed by Govern- 
ment 



persons and non-cognizable cases with persons 
instituted by complaint or taken notice of 
suo moto by the Magistrates. They form part I (cases) and part II (per- 
sons) of statement A, and part I (cases) and part II (persons) of statement 
B respectively of the appendix of I. G. P*s. report on the Administration 
of Police. The Court Sub-Inspector prepares figures for part III (cases) 
and part IV (persons) of statement A forming Bgures of cases reported at 
a Police station or taken up by the Police. 

It will be noticed that the classification of ofienoes in the Police 
reports is different from that in the High Court returns. 

Monthly and quarterly statements are due to the District Magistrate 
by the 3rd day of the succeeding month. Quarter- 
ly statements of District Magistrates to the 
High Court are due on the 15th day of the succeeding month. Annual 
statement and annual report of the District Magisrate are due to the 
High Court by isth February succeeding year. The District Msigistrate 



Due date of returns. 



Digitized by VjOOQIC 



magistrates' court manual. 295 

submits his annual statements direct to the High Court. The statements 
A and B in forms $9M and SjA above for the third month of each quarter 
should embrace figures for the whole quarter 

No person who has not appeared personally or by agent in Court 
should be shown in any return. Persons dis- 

liSton'if^etums.''"' '^^'t^ fr""' ^» **k« ""d*' ^ 1 69 without 
appearing before a Magistrate should not be 
entered in the return. Cases of escaped prisoners should not be shown as 
pending in the files. On their recapture their cases will be entered as 
new cases. 

Witnesses examined by Magistrates under as. 202 and 476 need not be 
included in the periodical returns. 

A case should not be entered as received or disposed of by transfer 
unless th) transfer waa from one district to another or from one kind of 
court to another \—e.g.^ Civil or Revenue Court under s. 482. A note 
should be made in the column of Remarks of cases ancf persons 
received from or transferred to places outside H. C. jurisdiction. 

The columns headed "referred" are meant to exhibit cases in which 
an enquiry or trial has been held and the procee^ngs are submitted for 
confirmation by or the orders of a higher tribunal^ e.£. under ss. 547, 349, 
"3,307,379Cr. P. C. 

In calculating the duration of cases time must be' counted from the 
date of the apprehension of the accused or of his appearance in Court 
whichever was earlier. A case is regarded as coming on the file of the 
receiving court from the date of commitment, reference or order of 
transfer. 

Printed forms should be used for preparation of periodical returns. 
As many separate printed forms as may be necessary to contain the 
infomation required should be used. The practice of extending the printed 
forms by pasting sheets of paper to then> should be avoided. For report 
and explanations foolscap paper should be used. When a statement 
is blank, it should not be submitted ; a note to the effect being 
sufficient. 

Subordinate Magistrates wilt submit explanations of cause of delay 
in cases jjM^ifi^ovtf i montli to the Distriet Magistrate. The District 
Magistrate will submit to High Court explanations of cause 6f delay In 
casei pending over 3 months with a copy of any order he might have 
pasi)^ in regard to these cases on monthly statements. In case ths 
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dumber of persons' awaiting trial before any Majg^trate fbr itiore tfcian 
2 month's is' uDusaall^ great, explanation nhould in like manner be given. 

Monthly statement A part I and part II form 59 shall contain figures for 
one month only for the first a months of a quarter, for the third month 
Uiey «hall contain the figmre? for the whole quarter. Explanation should 
be givea.of caies pending over two montha. 

■ la quarterly statements columns headed brought to trial or preferred 
imlike those headed under trial or total dealt with are intended to show 
cases brought to trial or appeals or applicatons filed,, during the period to 
which the return relates and are not intended to include cases pending 
^% the commencement of the period. 

Annual Report, 

Forms 71 to 82 should be incMporated in the report of the. District 
^lagi^rates, the figures given in the tables should tally with those in the 
report. The cpndition of the record room, arrangement of records and 
destruction of records worHing of rules under the Court-fees Act and 
effect of recent legislation regarding the working of Criminal Courts should 
n^eijitioned, Special reports on the qualification and official merit of 
subordinate M^igistrates based on their judicial work alone should be 
sent. Annual indents for authorized judicial forms must be sttbmitted to 
the Controller of Stationery not later than ist January for 12 months 
supply from ^st July to 30th ^ne. For other rules see Stationery 
Manual. 

Test. Table, 

The following test table may foe useful in checking the figures of the 
annual statements : — "■ 

Annual statement 2. 

Column 2 and column 3 =» 4 + 5 rf 6+ 7+8, 
Column ip«ii + i2 + i34:i4. 

Statements i and 2,an(f 4, 

Grand' total of columns 13+144^15 + 16 of statement i should 
be (less than grand total of all ofiences column 9 of statement 2 by the 
number of oases pending^at, the, close of the year in Magistrate's Courts) 
n Total part I column 26 statem^t 4. 

Statement J and statement 2, 

,^ The figures in Statement 3 under sub-head 2, Proceedings tmder 
Chapter VIII to prevent breadi of peace include persons bound down 
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under s. io6 Cr. P. C. and so will not tally-widl figiire»»f<5r s.'iojr Or. P. 
X. given in statement 2. ' " - .. * - 

Columns 5 and 6 of Statement 3 under subhead Security for good 
behaviour should respectively to columns 1 1 and 1 2 of Statement 2 under 
sub-head s. 108, 109 and no Cr. P. C. 

Column 9 of statement 2 under ss. 108, 109 and iiaCr.P,.C.= 
column 4 of sub-head 3 proceeding under Chapter VIII security for good 
behaviour of statement 3+ number of cases pending in Magistrate's 
Courts under ss. 108, 109 and no in which the accused have appeared. 

Statement No, 4, ^ 

Columns 2+3+4+5+6+7+8 = column 9 = column 10 and column 
23+24. 
. Column 23 = columns ii + i2to22 

Colunm 25 (Part I) statement 4 shows cases referred under ss. 347 
and 349 as disposed of both in Subordinate Court and in the Higher 
Court and hence the total does not agree with total in column 9 of 
statement 2. 

Column 8 of statement 2 contains 6 and C forms pending and reports 
pending with Police and so the total of this column does hot 'i^ree widi 
column 27 of statement 4. 

Grand total column 9 statement 4 is larger than column 10 by the 
pumber of persons arrested by agency other than iPolice e,g, excise, 
. {orest officer, &c. 

■ ColuBkn 26 statement, 4 part ' . 

Total for I .... .... » Grand total annual statement } 

columns 13+ 14+ 15;+ 16. 
Similarly column 26 grand 
total statement 4 ... = Grand tota^ statement I^ columns 

II + 12 to 16. 
Grand total column 10 of , 

atatemmit4 •- ••• = Grand total coJumn 13 of state- 

ment 2. . 
''- Graact total oiAimDf 11 of 

statement 4 ... .•.. « Column 11 of statement 2 minus 

peisona ^bos«» Goi»fBitmenti*may 
• ' have been qugsbsdr by tk^ High 

Court. 
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Coktmo 12 of statemeBt 2 
gnad total ... «.. » Grand total atatemeiit 4 oolottm 12 

+ i3+«4+ — +21+ plna anj 
coovictiona under s. 341 Cr. 1^. C 
bj Higb Court not mentioned ift 
Part III. 
Grand total column 24 of 
statement 4 ... ... ^ Grand total colomn 14 statement z. 

Column 25 part I. statement 4 shows cases referred under sections 
347 and 349 as disposed of both in subordinate court and in the higher 
court and hence the total does not agree with the total of column 9 in 
statement 2 column 8 of statement 2 contains B and C forms pending 
and reports pending with the police and so the total of this column 
does not agree with column 27 of statement 4. The grand total column 
9 sutement 4 is larger than column 10 grand total statement 4 bj the 
number of persons arrested by agency other than polioe e.^. excise 
forest officers &c 

Statement No. j- 

Totalof grand totals columns 2+34*4+ S+6't^7+^+"+i3-l^i4+ 
IS+16+17+ 18 would be less, than grand total of column 13 of statement 
2 because the latter includes persons warned and discharged, persons 
ordered to fulfil contracts, seamen ordered to forfeit wages, persons order- 
ed to pay hackney carriage fares, vagrants sent to work-house, soldiers 
made over to military authorities, youthful offenders discharged after 
admonition, ofienders delivered to their parents and guardians under 
8. 31 Act VIII of 1897, persons released on probation under s. 562, 
persons against whom miscellaneous orders were- passed under Act III 
of 1899 and also because in the former persons bound down under s. 106 
are shown twice. 

Grand total columns 14+15 

of statement 5 ... <» Colcmm 6 sub-head 2 statement 3. 

Grand total statement 5 

columns 16+ 17+ 18 ... » Column 6 sub*head 3 statement 3. 
Grand total columns 12 + 13 
statements ..• ... » Grand total columns 41+42+43 of 

statement $» 
Grand total cottmms 10+11 
of statement $ ... « Grand total eolumns 22 to 27 state* 

ment 5. 
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Annual statement ja. 

I'atal of column 14 Part I + column 8 Part II + column 14 Part III 
statement 5a «=: column 2 sub-head i of Part IV of statement 5a » 
Grand total columns 12 + 13 statement 5. 



CHAPTER III. 

Inspection Question. 

The manual of Inspections of departments under Magistrates is 
divided into 7 parts : — 

1. General, tours, correspondence, supervision appeal, ag« ql consent 
Act, remands etc and Court Sub- Inspector. 

2. Inspection of Registers prescribed bj High Court 

3. English office. 

4. Record room and copying department. 

5. Stationery and forms. 

6. Special department e^. chaukidari ; Arms Act, explosives, Lod^ng 
House Act, Non-crimioal lunatics, emigrants, factories, circuit house, 
cemeteries. 

7. Jail inspection. 

The questions relating to Magisrate's Courts 'are reproduced below 
keeping the same numeration of the questions as in the Inspection 
Manual. 

PART 1. 

8. Is a copy of the High Court monthly return A submitted to Com- 
missioner as directed in Cir. No. P. 1 1, dated 14th April 1890. 

9. Is a statement of undertrial prisoners forwarded from each sub- 
jail twice a month to the District Magistrate. 

la Does the District Magistrate inspect weekly the Trial Register 
of each Subordinate Ma^pstrate at head-quarters. 

11. Is a statement at the end of each month sent from Courts 
away from head-quarters showing each case which has been remanded 
more than 3 times or has been pending more than a month. 

12, Does the District Magistrate inspect once a quarter the records 

Or. No. 3060J. 4atcd 5th ®^ *^® ^*'^ ®^^ ^'®" disposed of by each Sub- 
August, 1891. orditate Magistrate. 
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13. Does he keep a record of the inspections referred to in questionfl 
9 to 12 noting if the depositions are carefully and legibly recorded 
evidence properly admitted and sifted and cases methodically dispose 
of in a responsible manner. 

14. Do order-sheets show adequate reasons for adjournments. 

15. Do all Magistrates attend Court not later than 11 A.M. and 
remain there ordinarily till all cases ready for hearing are disposed of. 

16. Are adjournments unnecessarily long? Have there been any 
adjournments over 15 days and are they made on reasonable grounds. 

17. Does the District Magistrate examine records of cases com** 
mitted to Sessions and consult with the Government pleader as to 
the further evidence, if any, required ? 

♦ * * • 

19. If there has been any complaint under Act X of 1891 (age of 
consent Act) was the preliminary investigation entrusted to an experi^ 
enced Native Magistrate. * 

Is the rule on the subject brought to the notice of all newly appointed 
District officers. 

20. Before granting remands for enquiries as :to antecedents, what 
steps do Magistrates take to satisfy themselves as to the progress made 
in such inquiries. 

21. In cases the chemical examiner has been asked for a report, 
is the evidence of witnesses recorded without waiting for the receipt 
of the report. 

22. Is there any indication that the rule by which the question 

whether bad li\^lihood cases shall be tried 
T^'^f* ^ ^' *^'*^ ^'^ locally or not is left to the discretion of the 
trying Magistrate, is abused ? 

, .23. Is the District Superintendent held personally responsible for 
the success of such prosecution ? (P. 274 Police Code rule 2 h). 

B. Govt. Jail Dept. Police ^4. Have there been any important riot cases ? 
NoW.^ Vx' Vee % . '"s ^^'■^ offenders caught red-handed detained 
Govt. Cifs. x9oa Vol I) apart for those separate arrested oc suspiciois. 

25. Were the names of the offenders and of the persons identifying 
or arresting them recorded with the place and manner of arrest befot'C 
they were removed in custody ? 
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. 2IL Have aay applications for remand to police custody been made 

in order to complete inquiries ? Were they 

i^'t^t *'" "^^^ ""^ ™ade personally by the Chief Police Officer 

present to the Chief Magisterial Officer present ? 

Were orders passed only in the presence of the accused and for reasons 

recorded, were copies of orders in any such cases passed by subordinate 

Magistrates forwarded at head quarters to District Magistrate and 

at subdivisions to Subdivisional Officer ? 

29. Examine the papers of any criminal lunatic sent up for orders and 

see if they were acompanied by a statement of the 
jJa^Iz9u°' ^^* ^^ circumstances under which the act for which 

the lunatic was sent up for trial was said to 
have been committed. 

30. Have any lunatics been detained for observation for more than 

14 days ? Were such persons dangerous lunatics 

^ Or. No. Jdxsth October charged with violent or homicidal acts or 

attempts or have any non-dangerous lunatics 
been improperly detained ? 

31. Is a record kept of the number of attendance of Honorary 
Cir. No. X4$7j. dated Magistrate and have they been required to ex- 

31st March 1891. pig^jj^ neglect without leave. 

32. Are postponed cases always disposed of 
^anNo.a643J. 3oth May ^^ ^^^ ^^^^ Honorary Magistrate who began 

the hearing ? 

33. Do the Benches sit daily or do certain Honorary Ms^strates 
sit on fixed days, according to a permanent roster arranged in consulta- 
tion with the Honorary Magistrates. 

34. Are there any Hony. Magistrates whom you recommend to be 
invested with first class powers to sit alone. 

35. Have there been any charge of torture or oppression against 
Uhe police ? Did the D. S. P. at head qrs. or Inspectors at subdivisioin 
personally investigate the charges of torture if any. 

36. How may charges against the police have been shown false 
within the last 12 months and in how many of them was the complainant 
prosecuted and with what result ? 

PART II. 

. Inspection of Rasters prescribed in the General Rules : and Circular 
Orders of the High Court, Bengal, Cr. appellate Side, Chapter V, p. 192. 

41 
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In examining the regisitere it diould be noted if they are ^operly 
bound and labelled and if the writing is. good and all correction^ if 
necessary, attested. It should be seen if all the columns are properly 
filled up. Waste of forms by having blank spaces in bound volumes, is 
to be avoided. Magistrates should examine thdr registers periodically 
a^d note in t^em cases pending over z months. This list should be 
revised and carried forward at each inspection. 

Before commencing inspections, the inspection notes should be 
examined to see that all orders of pmvtoiu ioqieetiaM luwe been 
carried out. 

It may be convenient to have ststeaMnts of woilc of each C^mt 
showing number of cases, Msult 'Of trials, mtuiber of witnesses heard 
etc., prepared in advance. 

7. Rtgister af CompiaitUs. 

t. Are complaints reo^icd ^Y ^ V^PH^ Magistrate ? Does he 
examine the complainants ? 

^ U the roethQ4 adopted fox di^tribmion of c^9§ suited to the 
cux^nl^tances pf the District ? Is a^ list pf q^^^ before each Ma^strate 
put up before the Depjjty M^^^trStt? ^v^ry morning with 9^ Mil oC 
^it^esses i^ 

3. Is the exan^in^tion of complainants conductc4 intetlUg:en4y ? 
When a preliminary inquiry is ordered are reasons assigned for i$ 
under s. 202 ? 

4. Aee eomplatnants recorded at a fixed time I Are they given a 
montMy serial number. 

5. Are many cases made over to ^m police for inquiiy I When 
made over, » a date feed for the repovt of the polioe and the conplainftnt 
informed ? Are investigations entrusted to pnvate persons, Fmnd^f^ls 

6. Are adjournments entered in tlie column for preliminary ov4ei« 
when Register No. 5 is not maintained? Are 4hc^ ovfv ^i^neoC 
orititflulyii9ilgJif 

7. istiier«sii]| ef MW^^ mm\v^ pr^Qi^itoSf. ^^^^4 '^ M9# 
column of remarks where Register No. 5 \% ai9l V^^^^Qii^Yf^ 

8. When cases are made ov^r to the police for inquiry, are the 
points in which inquiry is necessary and the section clearly stated ? In 
non^cognizsble eases are the papers fetumfd willi a ittpefl fliei«ly, 

without an A, B, ©r C form. 
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. 91 !•• pioper mm mide df tfk poweir o# intninairy diMilraal wider 
i* ao^ Cn P^ C ? 

tcK. Aie tftem aay loi% pending oases? 

1 1. Does the 6nal order show how Ufe case is U> bo entered Uv the 
statistical registn* ? 

12. Does the final order in case of acquittal or dismissal, state if 
the case is wilfully false dr fiiU€ b^ mistike of fkcf. 

13. Dr($6i tfstf Mdgi^mtfe ^tte!»e th^ edrr^ctrfess of the fbtot order 
in col. 7. 

14. Are cascjs undief s. tfe, r^i aft<! 2ti I. ft C. anrf c^ts^ d^t by 
by Civil Courts entered in this register ? Are al! iimr^oA^izable cases 
received dri ttp6tt tntttedt 

t5. Aft tcrmarft^ <ttv fll« fbd" «dttid«tie ef dM ptaliito reconM. in. the 
^eoMiffc edkiitm when A^cda^ry ? 

(if) MmgktnkHfs Gemtui R^gfsUr if cases. 

1. Is this kept up by the Court Officer? 

2. Wliat is ehe old^e ei^e ftdC di^^df df b^ tlK6 f^^^ee ? Are 
iaiids sent wheit neports dre dels^yect T toYlxp&te cdlOflms $ afid tcT ? 

3. Are cases promptly reported to the Magisti^te^ Cdittj^ad^ 
eolmnfls i aifd A< 

4. Are final reports prompt disposed oi ? (Goklniii^ »» and 16). 

5. In case& of thefl does the Maagistrate note the amcMint of 
psoperty stolen ? 

6. in the case of false charges, is the cdmplainant callecf on to prove 
hhr (»$d at show eaase i»lf^ be shoutd m>^ hi ptmf^w&i ^' pityt^ecf in 
High Court Cir. Na 4 of 28th May 1890? Do the Police give a p^hi 
of fheevidttttceif they^ppl/fbr 1 ptdwee^tefewf iiridi«f * itt V. P. C. ? 

7. ilm^lhe datbeof aM^uroments eiMersd h» the cekKnii for jSrelini- 
nary orders and the result of appeal or revistdirkir thd criiiefciif of roouHte- 

wtet lUgister No» ^ i» i»t k€^ ? 

(Note this question applies to all Registers of duei;> 

i. Are orddf-^Iittets 'tut aff C2ii^ prej^rbd in Sa^^ ind do tfiey 
givd tflMT whofe histctey cffttit case; fdH/ dbcpfeitihili poMfjeidntemfeM^ ? 
Resoiut£<m No. snJ of ««* a Is undue use made (rf^SL IS7 (Jr. P. C ? 

February 1893. ^ 

10. Does the District Magistrate take up and* c(ispos^of £^ind C 
fi9r[ff$petsmia!iyt»totait&e&^^ Ifthe^ wor&r &k^ fieekr distri- 

boited' fittdtigr thd* M^stnttis^ tiy" tfiaimas; itix dte ^achbtksr df tfi« 
Commissioner of the Division been taken ? 
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11. When a complaint of a cognizable offence is made over to the 
Cir. Na 4387J of 7th Police for inquiry is a first information form and 

Dec^beriSgi. A, B or c form used only, if the order for 

inquiry is into the case as a whole ? 

12. Are the following entries made in red ink in this register ?— 

(i) Pending cases, w>., columns 15 and i6w 

(2) When the accused are at large a conspicuous red mark is to be 

made in the column of remark. 

(3) Previous convicts— a red line to be drawn under the name of 

the accused. 

(4) Railway cases to be noted with the letter R in red ink. 

13. Are names of accused persons under Chapters XII. and XVII., 
I. P. C. whose real names and residence are unknown underlined in 
redink? 

14. Is the number of the page of the convicts' register properly 
noted ? 

, 15. Are suitable remarks made in the last column when the Police 
take up a case on insufficient grouud or send up a prisoner without 
sufficient evidence ? 

(3) Register of unimportant cases cog nizable by the Police in whidi 

the first information re port is not used. 

I. What is the number of prosecutions compared with those of 
previous years and is there any special reason for the difference, if any ? 

. 2. Are any cases other than those for which the register is intended, 
entered ? 

3. Is there any delay in disposing of these cases ? Columns 7 and 8.. 

4. What is the procedure of Police on arrest and are offenders un- 
necessarily detained in custody ? 

5. Are Benches authorised to dispose of these cases, and if so,, is 
there any delay ? 

6. When Register 5 is not kept, are the dates of adjournments 
entered in the column of preliminary orders and the result of appeal or 
revision noted in the column of remarks ?' . 

(4) Register of miscellaneous cases* 

I. Are^the cases dealt with by Subordinate Magistrates included in 
this rcgistelf, which is meant to be • single register for the district or 
$»bdi vision 
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2. Docs the register contain any cases which ought to be in 
Registers i, 2 or 3 ? 

3. What is the procedure in cases under ss. 109- no Cr. P. C. ?* 
Does the Police report contain an abstract of evidence available and 
comi^ete information as to grounds of prosecution ? Is there a»y delay 
in the trial of such cases ! Are they as a rule tried locally ? 

4. Are dates of adjournments notecj >« the column of preliminary 
orders and the result of appeal, &c., noted in remarks column ? 

(^ Trial Register* 

1. Is this Register only kept up by such magistrates as do not keep 
Registers i to 4 ? 

2. Are the case9 correctly entered, comparing colunms 2 — 5 with the 
registers there mentioned ? 

3. Are adjournments properly noted in column 11? 

4. Does the District Magistrate inspect this register weekly ? 

$. Are there any old cases undisposed of and what is the cause of 
delay ? 

6. Are remarks as to the conduct of Police recprded in every case 
of acquittal or discharge in the column of remarks ? If so what actioa 
is taken on them? Are such remarks definite and instructive in 
character ? 

7. Does the Magistrate initial the final order in. column la? 
9. . Is simple imprisonment awarded improperly ? 

la Examine the records of summary trials and note if any cases 
have been improperly so tried. Compare with the Police report as ta 
offence and value of property. 

(S) Register of warrants of inxprisonment, &o. 

1. Are the names of prisoners entered in chronological order accords 
ing to the date of sentence ? 

2. Is the date ii^ column 4 correctly calculated? 

3. Are warrants regularly received back from jail and is action taken 
in case of delay ? 

4. Comparing the records of cases, is the term of imprisonment 
in colunm 3 correctly entered ? 

3. Are warrants when returned filed with the record ? 

6. Is this register written up eacK year and.c^esof unexpired 
sentences brought forward ? 
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IlfSPECnON QVCSTIONS. 

B^^SiJf^ diary registers. 
(l) Reiristcf of p«titions« 

t. Compare the register with some records and s#6 if iril At 
are properly entered. 

3. Art any ^petitions of old diae pending ? 

3. Is the serial nombtr of tadi pttition irrittta on ii ? 

4. Are orders written on the order-sheet and not on petitions. 

(2) Register of Attendance of Witnesses. 

1. Compare with some records and see if complainant and ^ 
are properly entered on each of the dates on which diey ha;rt attended* 

2. Do the parties file lists of witnesses who are present before casts 
are taken up and are the names of witnesses catted out at the time fixed 
to see if they are present ? In all cases fJxed for the day are the parches 
called up and their witnesses who are present noted hi the regi^tr tveif if 

the case is postponed ? 

5. Does the Magistrate note in the order-sheet o^ each case which 
is adjourned that the witnesses were caHed out and found to be present 
or absent ? 

4. Does the register show the names of witnesses examined and 
discharged or discharged withoot exammation ? 

5. When witnesses are discharged without cross-examination, is it dis- 
tinctly stated in the order-sheet or at flit boetom of then- txaniimitiofKitt- 
chief that cross-exammation rs waited or deferred f 

6. When witnesses disobty summons and tlie 
oSer%~'*'^* "** habH:ofab»«ani»ig|hemha»becomitiagrant, 
avt proceedings taken: against them under 
s. 174 I- P- C.? 

7. When a case » postponed wMiMtt exaMifiimg witatstM prestat, 
does the trder-slnnldflady exphiis the Heatowt far ttm aJj w r aaw at ? 

8. Is the register regularly initialled and dated by tfte pteAttaf 
Magistrate? 

9. Are expenses paid to witnesses acknowledge by them in the 
raster ? 

la ' 'Are complainants and wftnesses exammed in preffminary mqulries 
excluded from this register (P. 236 of H. C. G. H.) 
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<3) BeflfiBtar af prooeMas kept in th« OoUeotcnr'e Nuarut 
(4) Register of affidavits. 

1. Are stamps properly fixed on affidavits ? 

2. Are receipts under this head suffici ent to justify the appointment 
of a spedai officer ? 

(7) Diary. 

1. After checking with order-sheet of cases say if the register is 
properly kept up. 

2. Are cases fixed for future dates duly entered with their case 
numbers and adjournment* pn^erty brought forward ? 

3. Are offiqers late in arriving in office or leaving it. 

4. Is revenue work written in the diary. 

5. Do the Magistrates make the entries themselves. 

C, ^^Statistical Raster. 

No. i-^|. Is tbi? register kept iji the bound pages for each head of 
crkae? U one register kept for head-quarters and one for each 
subdivision ? 

2. Is the register filled qp as soon a$ final orders have been passed 
on cases ? Compare with case registers. 

3. Are crimes entered in their proper headings (compare with records 
of cases.) 

No. 2-^1* Is this kept for e^^h Court and are entries made as soon 
z» cases are decided, 

2. . A;:e cases brot^ht 1^ trial during the year distinguished in column 
22 (^e foot note^ ) 

3. Examine the column showing punishments and note if the inflic- 
tipn Qf solitary confinement^ whipping and fine have been judicious. 
Have any person been sentenced to simple imprisonment when rigorous 
imprisoiunent might have been ordered and why ? 
. 4. Is a note made in column 59 to show by what agency the accused 
was brought to trial, by Police or excise officers, &c. ? 

Hocamine, statistical registers 3 and 4 to see if they are properly kept. 

D— (4) Daily Register of Cotirt-fees. 

t. Is a^ariall nambm" gi^ei^ to. tadv stamp and aoibodooc tke docu- 
inent afi^r puniching. 

2^ Coaipare tins records o( a day's work and sac if alt stamps hav« 
been properly entered. 
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3. Is the register initialled daily by the presiding ofllcar? Is it 
totalled monthly ? 

4. Are the stamps sufficient ? 

E — (9) Register .of pleaders, 

1. Is the Register kept up ? Does each page bear the name^ of two 
practitioners ? 

2. .Is care taken to see that all pleaders renew their certificates ? 

3. Is the necessary note made in the column of remarks in the case 
^ pleaders' enrolled in another district ? 

D — Account Registers. 

1. Are the Fine Registers I and I A kept up in one set for the head- 
t)uarters office by the clerk who keeps the Magistrate's cash-book ? Has 
he furnished security and is it sufficient ? 

2. Are all the fines notified to the Fine clerk on printed Fine cheques 
and paid to him ? Are the cheque forms bound up in books and paged ? 
Are the printed forms signed by the Magistrate imposing the fine ? Are 
they filed with the record ? Does the cheque form show the number of the 
case and all particulars ? 

3. Is each entry in the Fine register initialled by the Magistrate in 
charge after securing the signature of the Magistrate's Cashier, Treasury 
officer and Fine Mohurrir and comparing with the printed slip and with 
the final orders in the Case registers ? Is a weekly certificate given by 
the Magistrate in charge of the Fine Register that all fines which have 
been written off have been written off under proper authority ? Is a 
statement of fines written off by order of the Magistrate sent to the 
Commissioner every half year (Cir. No. 4261, dated 13th November 
1894 and Cir. 109J, 5th January 1894) ? 

4. If the fine is not paid, does the Fine clerk apply for a warrant and 
other order of the Magistrate ? 

5. When warrants are received for realization of fines fi-om Sessions 
or High Court, are they entered in the register with a distinguishing * 
mark in red ink ? 

6. Are fines remitted to the Treasury daily and the fine register 
duly initialled by the Treasury Mohurrir ? 

7. Are fines remitted on appeal shown in column 8 with a remark ? :] 

8. Is the sudsidiary register of outstanding fines used only for tran- 
sactions concerning fines not realised during the month in which' they arc 
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inilJosed ? When this register was opened, was the total batldiid^ of out- 
standing fines certified to be correct and*agreed with the entries in the 
register ? 

9. Ar^ all outstanding fines entex'ed in this register? What is the! 
oldest outstanding and why is it not realized or remitted ? Is the out^ 
standing balance of fines at the end of a year carried into the next 
year's register and properly certified to be correct ? 

10. Is there any delay in remitting such fines to the Treasury ? 
Compare column 17 and column i8 of Register I A. Is intimation of 
realization of fines at once made to the Jail officer (compare column 13 
and column 19 of Register I}i 

11. Have refunds of fines been noted in the column for remarks and 
is compensation paid out of fines noted in red ink in the column for 
remarks. 

12. Is the outstanding balance of fines excessive and why is it not 
reduced ? 

13. Have the balance sheets regularly been received for sub-divisions 
and transmitted ? 

14. Have fines realized from other districts been entered in the Cash 
book and not in the Fine register ? Are the Treasury receipts sent in 
such cases to the other districts ? 

15. Are fines creditable to municipalities excluded from the General 
fine register and entered in separate registers for each municipality ? 
In such cases is a duplicate copy of the challan sent to the municipality ? 



Pirns. 
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